
Today’s webinar is a production of the Defender 
Services Office, Training Division. 

Training Division webinars may not be reproduced or 
retransmitted in any form and may not be disseminated 

without express written consent.

AUDIO for this webinar is provided through Webex’s
voice over internet protocol (VOIP).  Adjust sound volume 

with your computer or headset audio controls.
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• Your voice audio will be 
muted during this 
presentation. 

• Participants are encouraged 
to submit questions 
throughout the presentation 
through the chat function.  
The moderator will review the 
questions and bring them to 
the presenter’s attention as 
appropriate. 2



• Polling questions will be asked 
throughout today’s presentation –
please answer them!

• Materials = check your email 

• How did we pick  One of These Things 
Is Not Like the Other: Challenging 
Drug Predicates

• Surveys – fill them out!
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One of these Things is Not Like the Others: 
Challenging Drug Predicates

November 6, 2020
DSO Training Division Webinar

Davina T. Chen, Sentencing Resource Counsel
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Five 
provisions 

where a 
drug prior 

may affect 
a federal 

case

Armed Career Criminal Act 
(serious drug offense)

§§ 841, 802(57), (802)(44)
(serious drug felony, felony drug offense)

§ 3559(c) Three-Strikes 
(serious drug offense)

USSG § 4B1.2
(controlled substance offense)

Collateral attacks under § 1326(d)
(illicit trafficking; relating to a controlled substance)
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ACCA, 18 U.S.C. 924(e)(2)(A). 
10 yr max15 yr min

(A) the term “serious drug offense” means–
(i) an offense under [federal drug laws] . . . for which a 

maximum term of imprisonment of ten years or more is 
prescribed by law; or 

(ii) an offense under State law, involving manufacturing, 
distributing, or possessing with intent to manufacture or 
distribute, a controlled substance (as defined in section 102 of 
the Controlled Substances Act (21 U.S.C. 802)), for which a 
maximum term of imprisonment of ten years or more is 
prescribed by law . . . 7



21 USC § 841(a)(1)(A),(B), 802(57)
double the man min, or more!

The term “serious drug felony” means an offense described in 
section 924(e)(2) of Title 18, for which—

(A) the offender served a term of imprisonment of more than 12 
months; and

(B) the offender's release from any term of imprisonment was 
within 15 years of the commencement of the instant offense.
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21 USC § 841(b)(1)(C), 802(44)
increases max; mandatory life for SBI

The term “felony drug offense” means an offense that is 
punishable by imprisonment for more than one year under any 
law of the United States or of a State or foreign country that 
prohibits or restricts conduct relating to narcotic drugs, 
marihuana, anabolic steroids, or depressant or stimulant 
substances.
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USSG § 4B1.2(b)
career offender: triples GL range

The term “controlled substance offense” means an offense under 
federal or state law, punishable by imprisonment for a term 
exceeding one year, that prohibits the manufacture, import, 
export, distribution, or dispensing of a controlled substance (or a 
counterfeit substance) or the possession of a controlled 
substance (or a counterfeit substance) with intent to 
manufacture, import, export, distribute, or dispense.
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§1101(a)(43)(B):
Aggravated Felony for § 1326(d) motions

(43) The term “aggravated felony” means—

. . . (B) illicit trafficking in a controlled substance (as defined in 
section 802 of Title 21), including a drug trafficking crime (as 
defined in section 924(c) of Title 18)
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8 USC §1227(a)(2)(B)(ii):
Deportable Offense, for § 1326(d)

has been convicted of a violation of (or a conspiracy to 
attempt to violate) any law or regulation of a State, the 
United States, or a foreign country relating to a controlled 
substance (as defined in section 802 of title 21), other than a 
single offense involving possession for one’s own use of 30 
grams or less of marijuana 
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Today’s 
webinar

Prior offense not punishable by 1 year, 10 years, 
or under 841(b)(1)(A).

Prior conviction could have been for conduct that does not 
match, including inchoate offenses (categorical approach)

Prior conviction could have been for substance that does 
not match (categorical approach).

Prior offenses not committed on occasions different from 
one another.

Client did not serve a term of imprisonment more than 12 
months; release from imprisonment was not within 15 years 
of commencement of instant offense.
Prior conviction was obtained in violation of US constitution, 
or is otherwise vulnerable to state post-conviction 
challenge.
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Polling Q #1:

On which 
other 
challenges 
would you 
like to see a 
webinar?

a. Prior offense not punishable by 1 year, 10 years, or under 
841(b)(1)(A).

b. Prior conviction could have been for conduct that does 
not match, including inchoate offenses (categorical 
approach).
Prior conviction could have been for substance that does 
not match (categorical approach).

c. Prior offenses not committed on occasions different from 
one another.

d. Client did not serve a term of imprisonment more than 12 
months; release from imprisonment was not within 15 years 
of commencement of instant offense.
e. Prior conviction was obtained in violation of US 
constitution, or is otherwise vulnerable to state post-
conviction challenge.
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Prior conviction could have been for 
substance that does not match.
 1. Mellouli v. Lynch: Lessons from the leading Supreme Court case

 2. Does this work in criminal cases? 

 3. Steps to success

a.  What kind of drug conviction must it be to trigger the federal 
consequence?

b.  What drugs does statute of prior conviction include?

c. Govt can’t prove your client’s prior conviction (for b) is a match (for a).

 4. Case examples from the audience:

New Jersey school-zone crack (2003) and marijuana (2004/06) priors --
career offender

South Carolina methamphetamine or cocaine base priors -- ACCA

 5. Make hay while the sun shines: Alexis v. Barr and other storm clouds 
on the horizon

17



Polling Q #2:

What state 
are most of 
your clients’ 
priors from?
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Mellouli v. Lynch, 575 U.S. 798 (2015)

Holding: 

Kansas conviction for possessing drug paraphernalia, 
to wit: a sock, in which four tablets of Adderall were 
hidden, was not a conviction for a violation of “any 
law or regulation of a State, the United States, or a 
foreign country relating to a controlled substance (as 
defined in section 802 of Title 21),” triggering removal.
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Mellouli, cont’d

NOT because the conviction 
involved a sock (or adderal)
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Mellouli, cont’d
But because Kansas’s controlled substance schedules included at 
least nine substances that are not “a controlled substance (as 
defined in section 802 of Title 21),” including:
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Note: not all salvia is 
salvia divinorum
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Mellouli, cont’d

Because his prior Kansas conviction could have been 
for salvia or jimson weed, Mr. Mellouli, a lawful 
permanent resident, was not removable.
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Mellouli v. Lynch, 575 U.S. 798 (2015)

1.A violation of a law “relating to a controlled 
substance (as defined in section 802 of title 21),” 
means that the conviction must involve a 
federally controlled substance

2.Categorical approach applies: what matters is 
elements not facts
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8 USC §1227(a)(2)(B)(ii):
deportable offense

has been convicted of a violation of (or a conspiracy to 
attempt to violate) any law or regulation of a State, the 
United States, or a foreign country relating to a controlled 
substance (as defined in section 802 of title 21), other 
than a single offense involving possession for one’s own 
use of 30 grams or less of marijuana 
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What is a violation of a law “relating to 
a controlled substance (as defined in 
section 802 of title 21)”?
1. BIA held that, although an actual drug offense must be for a 

substance that matches the federal definition of controlled 
substance, for paraphernalia offenses, any controlled 
substance will do.
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What is a violation of a law “relating to 
a controlled substance (as defined in 
section 802 of title 21)”?
1. BIA held that, although an actual drug offense must be for a 

substance that matches the federal definition, for 
paraphernalia offenses, any controlled substance will do. 
“makes scant sense”
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What is a violation of a law “relating to 
a controlled substance (as defined in 
section 802 of title 21)”?
1. BIA held that, although an actual drug offense must be for a 

substance that matches the federal definition, for 
paraphernalia offenses, any controlled substance will do. 

2. Government argued that, as long as there was a 
“substantial overlap” between the federal and state 
schedule, a law “related to” the federal controlled 
substance.
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What is a violation of a law “relating to 
a controlled substance (as defined in 
section 802 of title 21)”?
1. BIA held that, although an actual drug offense must be for a 

substance that matches the federal definition of controlled 
substance, for paraphernalia offenses, any controlled 
substance will do.

2. Government argued that, as long as there was a 
“substantial overlap” between the federal and state 
schedule, a law “related to” the federal controlled 
substance. Words like “relating to,” when “extended to the 
furthest stretch of their indeterminacy, stop nowhere.”

29



What is a violation of a law “relating to 
a controlled substance (as defined in 
section 802 of title 21)”?
1. BIA held that, although an actual drug offense must be for a 

substance that matches the federal definition of controlled 
substance, for paraphernalia offenses, any controlled 
substance will do.

2. Government argued that, as long as there was a 
“substantial overlap” between the federal and state 
schedule, a law “related to” the federal controlled 
substance.

3. The Supreme Court held that “the Government must connect 
an element of the alien’s conviction to a drug ‘defined in §
802.’”
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What is a violation of a law “relating to a 
controlled substance (as defined in 
section 802 of title 21)”?

The Supreme Court held that “the Government must connect an 
element of the alien’s conviction to a drug ‘defined in § 802.’”

MEANS: 
whenever there is a cross-reference to §802, a match is required
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Categorical Approach Applies

1. What is a violation of “any law relating to a controlled 
substance (as defined in section 802 of Title 21)”?
Government must connect an element of the alien’s 
conviction to a drug defined in § 802.
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Categorical Approach Applies

1. What does a violation of “any law relating to a controlled 
substance (as defined in section 802 of Title 21)” mean?
Government must connect an element of the alien’s 
conviction to a drug defined in § 802.

2. Did the statute of your client’s prior conviction cover 
substances not covered by federal comparator? Kansas’s 
controlled substance schedules include at least 9 
substances not controlled federally, including salvia & 
jimson weed
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Categorical Approach Applies

1. What does a violation of “any law relating to a controlled 
substance (as defined in section 802 of Title 21)” mean?
Government must connect an element of the alien’s 
conviction to a drug defined in § 802.

2. Did the statute of your client’s prior conviction cover 
substances not covered by federal comparator? Kansas’s 
controlled substance schedules include at least 9 
substances not controlled federally, including salvia & jimson 
weed 

3. Govt can’t prove your client’s prior conviction is a match.
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Categorical Approach Applies
1. What does a violation of “any law relating to a controlled 

substance (as defined in section 802 of Title 21) mean?
Government must connect an element of the alien’s 
conviction to a drug defined in § 802.

2. Did the statute of your client’s prior conviction cover 
substances not covered by federal comparator? Kansas’s 
controlled substance schedules include at least 9 substances 
not controlled federally, including salvia & jimson weed 

3. Govt can’t prove your client’s prior conviction is a match.
a. Is statute indivisible (jury did not need to agree on drug 

type)? Govt did not argue that statute was divisible. Stop-
Not a match because conviction could have been for 
salvia or jimson weed.
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Categorical Approach Applies

Govt can’t prove your client’s prior conviction is a match.

a. Is statute indivisible (jury did not need to agree n drug 
type)? Govt did not argue that statute was divisible. 
Stop-Not a match because conviction could have been 
for salvia or jimson weed.

b. If statute is divisible, show record does not establish a 
match.

37



38



Does 
this 

work in 
criminal 
cases?

US v. Cantu, 964 F.3d 924 (10th Cir. 2020)
(Oklahoma [meth] conviction ≠ serious drug offense for ACCA)

US v. Ocampo-Estrada, 873 F.3d 661 (9th Cir. 2017)
(California [meth] conviction ≠ felony drug offense for 841) 

§3559(c) Three-Strikes 
(serious drug offenses include only those offenses punishable under 
841(b)(1)(A))

US v. Miller, --- F.Supp.3d ---, 2020 WL 4812711 (MD Penn. Aug. 19, 2020)
(Pennsylvania conviction for PWID marijuana  ≠ guideline controlled 
substance offense)

US v. Tavizon-Ruiz, 196 F.Supp.3d 1076 (N.D. Cal. 2016)
(granting motion to dismiss §1326 indictment based on removal order 
alleging Arizona narcotic [heroin] trafficking conviction as aggravated 
felony)

39



US v. Cantu, 964 F.3d 924 (10th Cir. 2020)

Are 2011 Oklahoma convictions for 
distribution of controlled dangerous 
substances [methamphetamine] serious 
drug offenses for the Armed Career 
Criminal Act?
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Step 1.

§ 924(e)(2)(A)(ii): 

a controlled substance (as defined in 
section 102 of the Controlled Substances 
Act (21 U.S.C. 802))
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Step 2.

Substances covered by convictions for Ok Stat 
Ann. Title 63, § 2-401(A)(1), (B)(2) (2011) include:
-methamphetamine
-Salvia Divinorum
-Salvinorin A
-1-(2-trifluoromethylphenyl) piperazine (TFMPP)
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Step 2.

Substances covered by convictions for Ok Ann. 
Title 63, § 2-401(A)(1), (B)(2) (2011) include:
-methamphetamine
-Salvia Divinorum
-Salvinorin A
-1-(2-trifluoromethylphenyl) piperazine (TFMPP)
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Step 2. 1-(2-trifluoromethylphenyl) piperazine (TFMPP)
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Step 2. 1-(2-trifluoromethylphenyl) piperazine (TFMPP)
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Step 2. 1-(2-trifluoromethylphenyl) piperazine (TFMPP)
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https://www.deadiversion.usdoj.gov/schedules/orangebook/orangebook.pdf
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Step 3. Govt can’t prove conviction was for meth

Oklahoma Stat Ann. Title 63, § 2-401(A)(1) sets forth 
different penalties for three different categories of drugs.

Oklahoma courts had held D cannot be convicted of 
two offenses for shipping two drug types in same 
package (even if penalties for the two drugs were 
different).
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Tie goes to runner.

“If, however, we cannot ultimately say with certainty that the 
statute is divisible, we will not apply the modified-categorical 
approach.”

Cantu, 964 F.3d at 929
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Step 3a. 

Statute is indivisible if jury need not be unanimous. 

methamphetamine
TFMPP
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The win: US v. Cantu, 964 F.3d 924 (10th Cir. 2020)

Because the govt could not show the prior 
convictions were for a federally controlled 
substance, defendant not subject to ACCA.    
210-month sentence exceeded 10-year maximum 
for 922(g).

Reversed and remanded for resentencing.
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US v. Ocampo-Estrada, 873 F.3d 661 (9th Cir. 2017)

Is California conviction for possession of 
controlled substance [methamphetamine]
for sale a “felony drug offense” triggering 
841(b)(1)(A) doubling of mandatory 
minimum?
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Step 1.

802(44) (old “felony drug offense”) cross-
references other provisions within 802, which 
ultimately map onto federal schedules (with 
some exceptions)
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Step 2.
It is well established that California drug schedules 
control at least two substances not controlled federally:

khat human chorionic 
gonadotropin 55



Step 3. Gov’t can’t prove conviction is for meth

9th Circuit held (in another case)that California’s 
primary drug statutes (including California 
§11378) are divisible as to drug type.

[United States v. Martinez-Lopez, 

864 F.3d 1034 (9th Cir. 2017) (en banc)]
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Step 3a. 

Statute is divisible if jury needs to be unanimous. 

methamphetamine
methamphetamine
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Step 3b. modified categorical approach
 In objection to PSR, D described prior as involving 57 grams of 

methamphetamine

 On appeal, attorney noticed that the only documents in the record did 
not identify the type of drug:
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the win: US v. Ocampo-Estrada, 873 F.3d 661 (9th Cir. 2017)

Because record did not establish that prior 
conviction was for federally controlled substance, 
reversed and remanded for resentencing.

On remand, sentence reduced from 240 months 
to 120
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US v. Miller, ---F.Supp.3d--- , 2020 WL 4812711 
(M.D. Penn. Aug. 19, 2020)

Is 2007/2008 Pennsylvania conviction for 
possession with intent to deliver marijuana a 
“controlled substance offense” for purposes 
of career offender designation?
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Step 1.

§ 4B1.2(b): 

“controlled substance” refers to federal 
definitions because “uniformity in federal 
sentencing is paramount”
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Step 1: After 2018 Farm Act passed (12/20/2018) marihuana 
does not include hemp:

(16)(A) Subject to subparagraph (B), the term “marihuana” means all parts 
of the plant Cannabis sativa L., whether growing or not; the seeds thereof; 
the resin extracted from any part of such plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of such plant, its seeds 
or resin.
(B) The term “marihuana” does not include--

(i) hemp, as defined in section 1639o of Title 7; or
(ii) the mature stalks of such plant, fiber produced from such stalks, oil or 

cake made from the seeds of such plant, any other compound, 
manufacture, salt, derivative, mixture, or preparation of such mature stalks 
(except the resin extracted therefrom), fiber, oil, or cake, or the sterilized 
seed of such plant which is incapable of germination.  
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(1) Hemp
The term “hemp” means the plant Cannabis sativa L. and any 
part of that plant, including the seeds thereof and all derivatives, 
extracts, cannabinoids, isomers, acids, salts, and salts of isomers, 
whether growing or not, with a delta-9 tetrahydrocannabinol 
concentration of not more than 0.3 percent on a dry weight 
basis.

7 U.S.C. §1639o
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Step 2:  Pennsylvania defines marihuana as:

all forms, species and/or varieties of the genus Cannabis sativa L., whether growing or 
not; the seeds thereof; the resin extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation of such plant, its seeds 
or resin; but shall not include tetrahydrocannabinols, the mature stalks of such plant, fiber 
produced from such stalks, oil or cake made from the seeds of such plant, any other 
compound, manufacture, salt, derivative, mixture, or preparation of such mature stalks 
(except the resin extracted therefrom), fiber, oil, cake, or the sterilized seed of such plant 
which is incapable of germination. 

35 PA. STAT. AND CONS. STAT. § 780-102(b) (2007), (2008), (2019)

65



Step 3. 

Statute is overbroad because jury need not decide. 

cannabis with > .3% 
THC

cannabis
with < .3%
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the win: US v. Miller, ---F.Supp.3d ---, 2020 WL 
4812711 (MD Penn. Aug. 19, 2020)

Defendant is not career offender because his 2008 
conviction for possession with intent to deliver marijuana is 
not a “controlled substance offense” under § 4B1.2

Guideline range reduced from 188-235 months to 63-78 
months.  70-month sentence imposed.
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Categorical Approach 
1. What is the federal comparator? We want to interpret triggering 

offenses narrowly.

2. Did the statute of your client’s prior conviction cover substances not 
included in the federal comparator? We want to interpret priors 
broadly.

3. Govt can’t prove your client’s prior conviction (for 2) is a match (to 1).

a. Is statute indivisible (jury does not need to agree on drug type)? 
Then stop. Modified categorical approach does not apply. 
Mathis, Descamps.

b. If statute is divisible, show record deficient under modified 
categorical approach.

not necessarily in this order.
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Client A.
Attorney Chen,
I am challenging two NJ convictions that I will maintain are not 
career offender predicates.

First, Possession of CDS (marijuana) within 1000 ft of a School Zone 
under 2C:35-7 (2004/2006)
Second, Possession of CDS (crack cocaine) within 1000 ft of a 
School Zone under 2C:35-7 (2003)

I only need to eliminate one.
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Client B.

Basically, the SC drug statutes include a list of alternatives, including 
purchasing. State drug indictments almost always regurgitate the statute, including 
purchasing. Defense attorneys have been fighting this for years, asserting the 
statute is indivisible and therefore, does not qualify as ACCA or CO predicate. I was 
the lucky one who finally got the published case, US v. Furlow, rejecting our position 
and holding the statutes are divisible. I took the case to the Supreme Court, got a 
GVR based on Rehaif, and the judgment was vacated. Yet, the district courts and 
Fourth Circuit still cite the case so they can count defendants prior SC drug 
convictions as predicates.

71



Step 1. What is the federal comparator?
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Step 1. What is the federal comparator 
for ACCA, 841/802(57), aggravated 
felony, and deportable offenses?

“controlled substance (as defined in 21 USC § 802)”

21 USC § 802(6):“controlled substance” means 
included in schedules I, II, III, IV, or V

21 USC § 812 contains the initial set of schedules

Revised schedules published in 21 CFR § 1308
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As explained in fn. 1 to 21 USC 812(c), 
revised schedules published in 21 CFR § 1308
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Step 1. What is the federal comparator 
for 841/802(44) (felony drug offense)?

For 841/802(44) (felony drug offense): conduct relating to narcotic drugs, 
marihuana, anabolic steroids, or depressant or stimulant substances.

Narcotic Drugs:
21 USC 802(17)

Marihuana: 
21 USC 802(16)

Anabolic 
Steroids: 

21 USC 802(41)

Depressant or 
Stimulant 

Substances: 
21 USC 802(9)

Note: does not include non-scheduled controlled-substance analogues75



Step 1. What is the federal comparator 
for USSG §4B1.2(b)?

“federal”
CA2, CA5, CA8, CA9, maybe CA10

US v. Townsend, 897 F.3d 66                
(2d Cir. 2018)

US v. Gomez-Alvarez, 781 F.3d 787   
(5th Cir. 2015)
US v. Sanchez-Garcia, 642 F.3d 658   
8th Cir. 2011)

US v. Leal-Vega, 680 F.3d 1160           
(9th Cir. 2012) (§2L1.2)

US v. Abdeljawad, 794 F.App’x 745 
(10th Cir. 2019) (unpublished)

federal or state or ?
CA4, CA7 

US v. Ward, 972 F.3d 364                     
(4th Cir. 2020)                                    
(state conviction-state law)

US v. Ruth, 966 F.3d 642                      
(7th Cir. 2020)                                     
(“Any of a category of behavior-
altering or addictive drugs. . .       
whose possession and use are 
restricted by law”)

???
CA1, CA3, CA6, CA10, CA11 

US v. Sheffey, 2020 WL 3495944(6th Cir. 
2020) (state); US v. Pittman, 736 F.App’x
551 (6th Cir. 2019) (fed)

US v. Howard, 767 F.App’x 779 (11th Cir. 
2019) (state); US v. Stevens, 654 
F.App’x 984 (11th Cir. 2016)(fed)
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Step 1. What is federal comparator?

Step 2. Did the statute of conviction 
cover substances not covered by 
federal comparator?
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Step 2. 

1. Pull statute of conviction from the dates 
of offense & conviction.

2. Identify substances covered by statute: 
don’t forget to check relevant 
regulations, or other updates to drug 
schedules.

3. Locate definitions of substances, if 
applicable.

4. Compare the substances with the 
federal comparator.
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Comparing the substances with the federal comparator
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Client A, 2003 conviction
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Client A, 2003 conviction
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Client A, 2004/2006 conviction

86



Client A, 2004/2006 conviction
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Effective 8/1/1997 to 1/11/201088
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N.J. Stat Ann. § 2C:35-2. Definitions. Effective 1/14/2000 to 8/23/2005

As used in this chapter:

“Controlled dangerous substance” means a drug, substance, or immediate precursor 
in Schedules I through V, any substance the distribution of which is specifically 
prohibited in N.J.S.2C:35-3, in section 3 of P.L. 1997, c. 194 (C.2C:35-5.2) or in section 5 
of P.L. 1997, c. 194 (C.2C:35-5.3) and any drug or substance which, when ingested, is 
metabolized or otherwise becomes a controlled dangerous substance in the human 
body. When any statute refers to controlled dangerous substances, or to a specific 
controlled dangerous substance, it shall also be deemed to refer to any drug or 
substance which, when ingested, is metabolized or otherwise becomes a controlled 
dangerous substance or the specific controlled dangerous substance, and to any 
substance that is an immediate precursor of a controlled dangerous substance or the 
specific controlled dangerous substance. The term shall not include distilled spirits, 
wine, malt beverages, as those terms are defined or used in R.S.33:1-1 et seq., or 
tobacco and tobacco products. The term, wherever it appears in any law or 
administrative regulation of this State, shall include controlled substance analogs.
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New Jersey Drug Schedules Over Time
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New Jersey Drug Schedules Over Time
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New Jersey Drug Schedules Over Time
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New Jersey Drug Schedules Over Time
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New Jersey Drug Schedules Over Time
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N.J. Stat Ann. § 2C:35-2. Definitions. Effective 1/14/2000 to 8/23/2005

As used in this chapter:

“Controlled dangerous substance” means a drug, substance, or immediate precursor 
in Schedules I through V, any substance the distribution of which is specifically 
prohibited in N.J.S.2C:35-3, in section 3 of P.L. 1997, c. 194 (C.2C:35-5.2) or in section 5 
of P.L. 1997, c. 194 (C.2C:35-5.3) and any drug or substance which, when ingested, is 
metabolized or otherwise becomes a controlled dangerous substance in the human 
body. When any statute refers to controlled dangerous substances, or to a specific 
controlled dangerous substance, it shall also be deemed to refer to any drug or 
substance which, when ingested, is metabolized or otherwise becomes a controlled 
dangerous substance or the specific controlled dangerous substance, and to any 
substance that is an immediate precursor of a controlled dangerous substance or the 
specific controlled dangerous substance. The term shall not include distilled spirits, 
wine, malt beverages, as those terms are defined or used in R.S.33:1-1 et seq., or 
tobacco and tobacco products. The term, wherever it appears in any law or 
administrative regulation of this State, shall include controlled substance analogs.
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N.J. Stat Ann. § 2C:35-2. Definitions. Effective 1/14/2000 to 8/23/2005

As used in this chapter:

“Controlled substance analog” means a substance that has a chemical structure 
substantially similar to that of a controlled dangerous substance and that was 
specifically designed to produce an effect substantially similar to that of a controlled 
dangerous substance. The term shall not include a substance manufactured or 
distributed in conformance with the provisions of an approved new drug application 
or an exemption for investigational use within the meaning of section 505 of the “ 
Federal Food, Drug and Cosmetic Act,” 52 Stat. 1052 (21 U.S.C. s. 355).
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N.J. Stat Ann. § 2C:35-2. Definitions. Effective 1/14/2000 to 8/23/2005

“Controlled substance analog” means a substance that has a chemical structure 
substantially similar to that of a controlled dangerous substance and that was 
specifically designed to produce an effect substantially similar to that of a 
controlled dangerous substance. The term shall not include a substance 
manufactured or distributed in conformance with the provisions of an approved 
new drug application or an exemption for investigational use within the meaning 
of section 505 of the “ Federal Food, Drug and Cosmetic Act,” 52 Stat. 1052 (21 
U.S.C. s. 355).

21 USCA § 813. Treatment of controlled substance analogues

(a)In general

A controlled substance analogue shall, to the extent intended for human 
consumption, be treated, for the purposes of any Federal law as a controlled 
substance in schedule I.
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N.J. Stat Ann. § 2C:35-2. Definitions. Effective 1/14/2000 to 8/23/2005

“Controlled dangerous substance” . . . shall also be deemed to refer to any 
drug or substance which, when ingested, is metabolized or otherwise becomes 
a controlled dangerous substance or the specific controlled dangerous 
substance, and to any substance that is an immediate precursor of a 
controlled dangerous substance or the specific controlled dangerous 
substance. 

e.g., Gamma-Butyrolactone (GBL) is a federal List I chemical that metabolizes 
on ingestion into Gamma-Hydroxybutyrate acid (GHB).
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Client A.
Attorney Chen,

I am challenging two NJ convictions that I will maintain are not career offender 
predicates.

First, Possession of CDS (marijuana) within 1000 ft of a School Zone under 2C:35-7 (2005)

Second, Possession of CDS (crack cocaine) within 1000 ft of a School Zone under 2C:35-7 
(2005)

I only need to eliminate one.
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New Jersey Marijuana-2004/2006

N.J. Stat. Ann. 2C:35-2 (2000-2011)

“Marijuana” means all parts of the plant Genus Cannabis L., whether growing 
or not; the seeds thereof, and every compound, manufacture, salt, derivative, 
mixture, or preparation of such plant or its seeds, except those containing resin 
extracted from such plant; but shall not include the mature stalks of such 
plant, fiber produced from such stalks, oil or cake made from the seeds of 
such plant, any other compound, manufacture, salt, derivative, mixture, or 
preparation of such mature stalks, fiber, oil, or cake, or the sterilized seed of 
such plant which is incapable of germination.
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[New Jersey Marijuana-2020]

N.J. Stat. Ann. 2C:35-2 (2020)

“Marijuana” means all parts of the plant Genus Cannabis L., whether growing 
or not; the seeds thereof, and every compound, manufacture, salt, derivative, 
mixture, or preparation of the plant or its seeds, except those containing resin 
extracted from the plant; but shall not include the mature stalks of the plant, 
fiber produced from the stalks, oil, or cake made from the seeds of the plant, 
any other compound, manufacture, salt, derivative, mixture, or preparation of 
mature stalks, fiber, oil, or cake, or the sterilized seed of the plant which is 
incapable of germination. “Marijuana” shall not mean hemp or a hemp 
product cultivated, handled, processed, transported, or sold pursuant to the 
“New Jersey Hemp Farming Act,” P.L.2019, c. 238 (C.4:28-6 et al.).
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Client A.
Attorney Chen,

I am challenging two NJ convictions that I will maintain are not career offender 
predicates.

First, Possession of CDS (marijuana) within 1000 ft of a School Zone under 2C:35-7 (2005)

Second, Possession of CDS (crack cocaine) within 1000 ft of a School Zone under 2C:35-7 
(2005)

I only need to eliminate one.
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New Jersey “crack cocaine”
 NJ statutes do not appear to distinguish between 

crack and powder cocaine
 Does NJ’s definition of “cocaine” include “all forms 

of cocaine,” including positional isomers of 
cocaine, 12I-ioflupane, and cocaine analogues?
 State v. Cathcart, 247 N.J. Super. 340 (N.J. App. Div. 1991): in rejecting 

isomer defense as irrelevant, “all forms of cocaine are prohibited by 
statute.”

 Martinez v. Sessions, 906 F.3d 281 (3d Cir. 2018): (a) “To be sure, the New 
Jersey statute criminalize any derivative of coca leaves”; (b) “And federal 
law currently exempts 123I-ioflupane”; (c) but for immigration cases the 
comparison is to the federal drug schedule at time of prior conviction.

 NJ definition of controlled substance includes analogues
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If so, it is broader than federal cocaine
21 U.S.C. § 802(17): Narcotic Drug

(17) The term “narcotic drug” means any of the following whether produced directly or 
indirectly by extraction from substances of vegetable origin, or independently by means of 
chemical synthesis, or by a combination of extraction and chemical synthesis: . . .

(D) Cocaine, its salts, optical and geometric isomers, and salts of isomers. 

21 U.S.C. § 802(14): Isomer

(14) The term “isomer” means the optical isomer, except as used in schedule I(c) and 
schedule II(a)(4). As used in schedule I(c)[hallucinogenic substance], the term “isomer” means 
any optical, positional, or geometric isomer. As used in schedule II(a)(4) [cocaine], the term 
“isomer” means any optical or geometric isomer.
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Federal cocaine

21 C.F.R. § 1308.12(b)(4)
(4) Coca leaves (9040) and any salt, compound, derivative or preparation of coca leaves 

(including cocaine (9041) and ecgonine (9180) and their salts, isomers, derivatives and salts of 
isomers and derivatives), and any salt, compound, derivative, or preparation thereof which is 
chemically equivalent or identical with any of these substances, except that the substances shall not 
include:

(i) Decocainized coca leaves or extraction of coca leaves, which extraction does not contain 
cocaine or ecgonine; or

(ii) 123I-Ioflupane 

21 C.F.R. § 1300.01
Isomer means:

(1) The optical isomer, except as used in § 1308.11(d) and § 1308.12(b)(4) of this chapter. As used 
in § 1308.11(d) of this chapter, the term “isomer” means any optical, positional, or geometric isomer. 
As used in § 1308.12(b)(4) of this chapter, the term “isomer” means any optical or geometric isomer;
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Attachment 2 to Defendant’s Sentencing Memorandum, US v. Vales, No. 1:16-
cr-00213-JMS-TAB, ECF 100-2 (S.D. Indiana Nov. 22, 2019)
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United States v. Ruth, 966 F.3d 642 (7th Cir. 2020)

Because Illinois controlled optical, positional, and 
geometric isomers of cocaine, and federal 
government controls only optical and geometric 
isomers of cocaine, defendant’s prior Illinois cocaine 
conviction was not a “felony drug offense” for 841
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Client B. 
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Client B. 
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S.C. Stat. Ann. §44-53-110. Definitions.

(9) “Cocaine base” means an alkaloidal cocaine or freebase form of 
cocaine, which is the end product of a chemical alteration whereby the 
cocaine in salt form is converted to a form suitable for smoking. Cocaine 
base is commonly referred to as “rock” or “crack cocaine”.

(28) “Methamphetamine” includes any salt, isomer, or salt of an isomer, or any 
mixture or compound containing amphetamine or methamphetamine. 
Methamphetamine is commonly referred to as “crank”, “ice”, or “crystal 
meth”.
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S.C. Stat. Ann. §44-53-110. Definitions.

(28) “Methamphetamine” includes any salt, isomer, or salt of an isomer, or any 
mixture or compound containing amphetamine or methamphetamine. 
Methamphetamine is commonly referred to as “crank”, “ice”, or “crystal 
meth”.

 Compare: (12) “Depressant or stimulant drug” means . . .any quantity of 
amphetamine or any of its optical isomers, any salt of amphetamine or any salt 
of any optical isomer of amphetamine”

 Argue: “isomer” in Methamphetamine definition is broader than “optical 
isomer”

18 USC 802(14): The term “isomer” means the optical isomer, except as used 
in schedule I(c) and schedule II(a)(4). As used in schedule I(c)[hallucinogenic 
substances], the term “isomer” means any optical, positional, or geometric 
isomer. As used in schedule II(a)(4)[cocaine], the term “isomer” means any 
optical or geometric isomer.
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United States v. De La Torre, 940 F.3d 938, 951 (7th Cir. 2019), reh'g denied (Dec. 2, 2019), on 
non-optical isomers of methamphetamine in Indiana

Indiana controls only “optical isomers” of amphetamine; controls “isomers” of 
methamphetamine.

“The Indiana legislature knew how to limit a listed drug to include only its optical 
isomers . . . Indiana’s generic use of “isomer” in relation to methamphetamine must 
be broader than optical isomers. . . .”

“Because the federal definition of methamphetamine includes only its optical 
isomers whereas the Indiana definition includes something more than just optical 
isomers of methamphetamine, the mismatch renders the Indiana statute overbroad.”
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Ask a chemist
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Polling Q #3:

Which 
substance is 
currently 
controlled 
federally?

a. salvia

b. TFMPP

c. hemp

d. human chorionic gonadotropin

e. positional isomers of cocaine

f.  marijuana with THC > .3%
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Polling Q #3:

Which 
substance is 
currently 
controlled 
federally?

a. salvia

b. TFMPP

c. hemp

d. human chorionic gonadotropin

e. positional isomers of cocaine

f.  marijuana with THC > .3%
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ask the government

. . .The Wisconsin statute that deals with amphetamine and methamphetamine, Wis. 
Stat. § 961.41(1m)(e), incorporates by reference a list of 40 substituted cathinones in §
961.14(7)(L). As a result, the Wisconsin statute covers nearly 50 substances, so it might 
pose the same problem as the Illinois statute. The parties have submitted briefs on the 
matter. Dkt. 35; Dkt. 36. 

With the benefit of research from the DEA, the government concedes that the 
Wisconsin statute includes substances that are not regulated under the Controlled 
Substances Act. Dkt. 35, at 6–7. 

United States v. Vinson, 2020 WL 6336031, at *1 (W.D. Wisc. Oct. 9, 2020)
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ask the government

United States’ Brief Regarding Defendant’s Prior Felony Drug Conviction and 21 USC §851, 
No. 3:20-cr-00013-jdp at 7 n.4 (W.D. Wisc. Sept. 18, 2020):
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But don’t trust their answer, unless you like it.
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But don’t trust their answer, unless you like it.
Wis. Stat. Ann. § 961.01. Definitions

(12g) “Isomer” means an optical isomer, but in s. 961.16(2)(b)1 [cocaine]. “isomer” includes any 
geometric isomer; in s. 961.20(4)(am) “isomer” includes any positional isomer [fenfluramine]; and 
in ss. 961.14(2)(nd)[fentanyl analogs] and (4) [hallucinogenic substances] and 961.18(2m) 
[stimulants] “isomer” includes any positional or geometric isomer.

In Wisconson, phenyclidine is scheduled with the hallucinogenic substances (and thus includes 
optical, positional and geometric isomers). Wisc. Stat. Ann. 961.14(4)(n).

Federally, phenycylidine is scheduled with the depressants (and thus includes only optical
isomers). 21 C.F.R. §1308.12(e)(4).

Wisconsin PCP is broader than federal PCP b/c includes non-optical isomers of PCP
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Check orange-book for newly non-controlled 
substances:
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Schedules of Controlled Substances: Removal of 
Naloxegol From Control, 80 FR 3468-01

SUMMARY: With the issuance of this final rule, the Administrator of the Drug Enforcement 
Administration removes naloxegol ((5α,6α)-17-allyl-6-((20-hydroxy-3,6,9,12,15,18-hexaoxaicos-1-
yl)oxy)-4,5-epoxymorphinon-3,14-diol) and its salts from the schedules of the Controlled Substances 
Act (CSA). This scheduling action is pursuant to the CSA which requires that such actions be made on 
the record after opportunity for a hearing through formal rulemaking. Prior to the effective date of 
this rule, naloxegol was a schedule II controlled substance because it can be derived from opium 
alkaloids. This action removes the regulatory controls and administrative, civil, and criminal 
sanctions applicable to controlled substances, including those specific to schedule II controlled 
substances, on persons who handle (manufacture, distribute, reverse distribute, dispense, conduct 
research, import, export, or conduct chemical analysis) or propose to handle naloxegol.

DATES: Effective Date: January 23, 2015.
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Schedules of Controlled Substances: Removal of 
Naloxegol From Control, 80 FR 3468-01

United States v. Swinton, 2020 WL 6107054, at *9 (W.D.N.Y. Oct. 15, 2020):

In sum, applying the categorical approach, the Court must assume that 
Swinton engaged in the minimum conduct necessary to violate NYPL §
220.39(1). Townsend, 897 F.3d at 74. In other words, the Court must assume 
that Swinton's 1999 conviction involved the attempted sale of naloxegol. 
While this conduct was regulated by the CSA in 1999, it no longer falls within 
the scope of the CSA. Thus, to accept the government's position, the Court 
would be applying career offender status and significantly increasing 
Swinton's exposure under the Guidelines, based on conduct that is no 
longer a controlled substance offense under federal law. In view of the 
principles and case law discussed above, the Court concludes that such a 
result would be improper.
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Polling Q #4:

In a recent 9th

Circuit appeal, 
for USSG 
§4B1.2, which 
federal 
schedule did 
the govt argue 
should control 
whether the 
State prior was 
a match?

a. The date the defendant committed the prior State 
offense

b. The date of the prior State conviction

c. The date the Sentencing Commission incorporated the 
controlled substance definition (1987)

d. The date of the Sentencing Commission’s most recent 
amendment to §4B1.2 (2016)

e. The date the defendant committed the instant federal 
offense

f. All of the above
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Polling Q #4:

In a recent 9th

Circuit appeal, 
for USSG 
§4B1.2, which 
federal 
schedule did 
the govt argue 
should control 
whether the 
State prior was 
a match?

a. The date the defendant committed the prior State 
offense

b. The date of the prior State conviction

c. The date the Sentencing Commission incorporated the 
controlled substance definition (1987)

d. The date of the Sentencing Commission’s most recent 
amendment to §4B1.2 (2016)

e. The date the defendant committed the instant federal 
offense

f. All of the above.   

Govt Answering Brief, US v. Bautista, No. 19-10448, 
ECF 12 (9th Cir. Apr. 15, 2020) 138
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Step 1. What is federal comparator?

Step 2. Did the statute of conviction cover 
substances not covered by federal comparator?

Step 3. Govt can’t prove your client’s 
prior conviction is a match.
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Step 3. Govt can’t prove your client’s 
prior conviction is a match.

a. Statute is indivisible as to drug type
b. If divisible, Shepard documents do 

not establish drug type with certainty
c. “Realistic Probability” ?
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Step 3a.

Goal: statute is Indivisible.

That is, jury need not 
agree on drug type.

142



Step 3a. Indivisibility

Statute is indivisible if jury need not be unanimous. 

boat 

marina
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Step 3a. Indivisibility

Statute is indivisible if jury need not be unanimous. 

adderal

salvia
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Step 3a. Indivisibility

Statute is indivisible if jury need not be unanimous. 

Optical isomer 
of cocaine

Positional 
isomer of 
cocaine
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Indivisibility

 Face of statute, esp. statute’s penalty sections

 Case law re juror unanimity (or anything else 
that helps you)

 Sneak-a-peek
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Client A, New Jersey school-zone law

 Face of statute, esp. statute’s penalty sections

 “a controlled dangerous substance or controlled substance 
analog”

“less than one ounce of marijuana” & “all other cases”
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Case law re juror unanimity (or anything else that helps you)
 NJ law exceptionally protective of right to juror unanimity.

 elements: State v. Gregory, 220 N.J. 413 (2015): “The elements of [possession 
with the intent to distribute under § 2C:35-7(a)] were (1) possession of a 
controlled dangerous substance, (2) with the purposeful or knowing intent to 
distribute the substance, and (3) within 1000 feet of any school property.” See 
Rosa v. Attorney Gen. United States, 950 F.3d 67, 80 (3d Cir. 2020) (same)

 dicta: US v. Aviles, 938 F.3d 503, 514 n.7  (3d Cir. 2019): The statute provides for 
two different punishments, depending on whether ‘the violation involves less 
than one ounce of marijuana.’  N.J. Stat. Ann. § 2C:35-7. Thus, it is divisible, but 
only into two alternative elements, namely, violations involving less than one 
ounce of marijuana, and ‘all other cases,’ which would include any other 
‘controlled dangerous substance’ or ‘controlled substance analog’ (the ‘other 
controlled substances’). Id. Looking at the definition of the other controlled 
substances, the drug type appears to be a mere means of committing the latter 
crime. Thus, while the statute is technically divisible the drug type, other than 
the marijuana exception, does not appear to be an element.”)
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Sneak-a-peek
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Tie goes to runner.

 Mathis v. US, 136 S. Ct. 2243, 2257 (2016): “Of course, such record materials will not in every case 
speak plainly, and if they do not, a sentencing judge will not be able to satisfy ‘Taylor’s demand 
for certainty’ when determining whether a defendant was convicted of a generic offense.”

 US v. Cantu, 964 F.3d 924, 929 (10th Cir. 2020): “If, however, we cannot ultimately say with certainty 
that the statute is divisible, we will not apply the modified-categorical approach.”

 US v. Gillis, 938 F.3d 1181,1204(11th Cir. 2018): “If these sources do not ‘speak plainly,’ courts must 
resolve the inquiry in favor of indivisibility.”
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Client B, South Carolina Methamphetamine or Cocaine Base

 Face of statute, esp. statute’s penalty sections

”
Methamphetamine or cocaine base subject to same penalty
But subject to different penalties than other substances
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Case law re juror unanimity (or anything else that helps you)

 SC generally “bad” on juror unanimity: State v. Adams, 430 S.C. 
420 (2020): declining rule of “maximum verdict specificity.” 

 Dicta from federal cases: US v. McDow,                                                                                                                  
2018 WL 6582997 (D.S.C. Dec. 14, 2018): 44-53-
375(B) defines at least three different crimes, 
making it unlawful to: (1) “manufacture,   
distribute, dispense, deliver, [or] purchase ... 
methamphetamine or cocaine base”; (2) “aid, 
abet, attempt, or conspire to manufacture, 
distribute, dispense, deliver, or purchase... 
methamphetamine or cocaine base”; and (3) 
“possess with intent to distribute, dispense, or 
deliver methamphetamine or cocaine base.” 154



Sneak a peek. 
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Sneak a peek. 
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The structure of § 961.41(1m)(e) does not suggest that it is divisible. The statutory 
paragraph is not further subdivided, and the possession of any of the substances gets the 
same penalty, depending on the weight possessed. The substituted cathinones listed in §
961.14(7)(L) are separately enumerated, but that doesn’t change the basic structure of §
961.41(1m)(e). This statute looks a lot like the one at issue in Ruth, which the court of appeals 
thought was “clearly indivisible.” Ruth, 966 F.3d at 650. And it’s useful to compare the 
structure of § 961.41(1m)(e) to that of § 943.10(1m), the burglary statute that the Wisconsin 
Supreme Court held to be indivisible in United States v. Franklin, 2019 WI 64, ¶ 4, 387 Wis. 2d 
259, 263, 928 N.W.2d 545, 548. The various locations in § 943.10(1m) are set out in separate 
subparagraphs, (a) through (f), and yet those were held to be alternative means on which jury 
unanimity was not required. If § 943.10(1m) is not divisible, it’s hard to see how §
961.41(1m)(e) would be. 

US v. Vinson, 2020 WL 6336031 (W.D. Wisc. Oct. 9, 2020) 160
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The sky is not falling.

Even if a court finds that 
some of the state’s drug 
statutes are divisible by 
drug type, that doesn’t 
mean it will find they all are.
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The sky is not falling.

United States v. Martinez-Lopez, 864 F.3d 1034 (9th Cir. 
2017) (en banc): primary drug offenses in California 
Health & Safety Code are                                             
divisible. 

That is, the drug identity is an                                                            
element of the offense on                                                            
which jury must be unanimous.                                                                 
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California also has indivisible drug statutes
US v. Mapuatuli, 2019 WL 107634 (9th Cir. 2019) (vacating life 

sentence where § 851 information charged Calif. H&S 
11366.5(a) (maintaining a drug property))

US v. Graves, 925 F.3d 1036 (9th Cir. 2019) (vacating life 
sentence where §851 charged Calif. Penal Code § 4573.6 
(possession of controlled substance/paraphernalia in 
prison))

164



165



Client A.
Attorney Chen,
I am challenging two NJ convictions that I will maintain are not 
career offender predicates.

First, Possession of CDS (marijuana) within 1000 ft of a School Zone 
under 2C:35-7 (2004/2006)
Second, Possession of CDS (crack cocaine) within 1000 ft of a 
School Zone under 2C:35-7 (2003)

I only need to eliminate one.

166



Client A, NJ 2003 crack conviction.
1. Argue NJ drug-zone statute is indivisible, except between marijuana and all other 

controlled dangerous substances.  Aviles fn. 7.
• Since NJ 2003 definition of “controlled substance” is broader than federal definition 

and 
• broader (in some respects) than current NJ definition, 
So, 2003 conviction could have been for substance not controlled federally (or by the 
state).

2. If statute is divisible between types of controlled dangerous substances:
• “crack cocaine” not divisible from “cocaine” 
• NJ definition of “cocaine” includes positional isomers and cocaine analogues, 

whereas federal definition does not. Until 2015, also included 123I-Ioflupane. 
So, 2003 cocaine conviction could be for substance not controlled federally.
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Client A, NJ 2004/2006 marijuana conviction.

• NJ 2004/2006 definition of marijuana included hemp. 
• Neither federal nor state 2020 definition of marijuana includes 

hemp. 
So, 2006 conviction could have been for hemp, a substance no 
longer controlled either by state of federal government.
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Client B, SC methamphetamine conviction

• SC definition of methamphetamine includes non-optical isomers of 
methamphetamine

• Federal definition includes only optical isomers of methamphetamine
So, conviction could have been for positional isomer of 
methamphetamine, which is not controlled federally.

This will not currently work for Career Offender
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Client B, SC cocaine base conviction

I’m still thinking about it.  Best I can do right now:
1. Statute indivisible as between methamphetamine and crack 

cocaine.
2. Repeat methamphetamine argument.
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Step 3b.

If statute is divisible, Modified Categorical Approach applies

Government’s burden: 

Establish with Shepard-approved 
documents that the prior conviction 

matches the federal trigger

172



Step 3b. Modified categorical approach 
does not mean sure loser: 

US v. Aviles, 938 F.3d 503 (3d Cir. 2019): 
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Step 3b. Modified categorical approach 
does not mean sure loser: 

US v. Ocampo-Estrada, 873 F.3d 661 (9th Cir. 2017): 
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Step 3c?

Realistic Probability.
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Gonzales v. Duenas-Alvarez, 
549 US 183 (2007)

“to find that a state statute creates a crime outside the generic definition 
of a listed crime in a federal statute requires more than the application of 
legal imagination to a state statute's language. It requires a realistic 
probability, not a theoretical possibility, that the State would apply its 
statute to conduct that falls outside the generic definition of a crime. To 
show that realistic probability, an offender, of course, may show that the 
statute was so applied in his own case. But he must at least point to his 
own case or other cases in which the state courts in fact did apply the 
statute in the special (nongeneric) manner for which he argues.”
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Petition for Cert., 
Alexis v. Barr, SC No. 20-11

By our count, six [then eight] federal courts of appeals have held in various 
statutory contexts that, when a state statute is facially broader than its federal 
comparator, no “realistic probability” or “actual case” analysis is required.

1st Circuit:  Swaby v. Yates, 847 F.3d 62, 66 (1st Cir. 2017)
2nd Circuit: Hylton v. Sessions, 897 F.3d 57, 64 (2d Cir. 2018)
3rd Circuit: Salmoran v. Attorney Gen. United States, 909 F.3d 73, 81 (3d Cir. 2018)
[4th Circuit: Gordon v. Barr, 965 F.3d 252 (4th Cir. 2020)]
[7th Circuit: United States v. Ruth, 966 F.3d 642 (7th Cir. 2020)]
9th Circuit: United States v. Grisel, 488 F.3d 844, 850 (9th Cir. 2007) (en banc)
10th Circuit: United States v. Titties, 852 F.3d 1257, 1274-1275 (10th Cir. 2017)
11th Circuit: Ramos v. Attorney Gen., 709 F.3d 1066, 1071- 1072 (11th Cir. 2013). 
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Petition for Cert., 
Alexis v. Barr, SC No. 20-11

By our count, six [then eight] federal courts of appeals have held in various 
statutory contexts that, when a state statute is facially broader than its federal 
comparator, no “realistic probability” or “actual case” analysis is required.

1st Circuit:  Swaby v. Yates, 847 F.3d 62, 66 (1st Cir. 2017)
2nd Circuit: Hylton v. Sessions, 897 F.3d 57, 64 (2d Cir. 2018)
3rd Circuit: Salmoran v. Attorney Gen. United States, 909 F.3d 73, 81 (3d Cir. 2018)
[4th Circuit: Gordon v. Barr, 965 F.3d 252 (4th Cir. 2020)]
[7th Circuit: United States v. Ruth, 966 F.3d 642 (7th Cir. 2020)]
9th Circuit: United States v. Grisel, 488 F.3d 844, 850 (9th Cir. 2007) (en banc)
10th Circuit: United States v. Titties, 852 F.3d 1257, 1274-1275 (10th Cir. 2017)
11th Circuit: Ramos v. Attorney Gen., 709 F.3d 1066, 1071- 1072 (11th Cir. 2013). 
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“Because we know as a scientific fact 
that dragons have never existed, we 
would not find overbroad a state statute 
criminalizing the possession of 
dangerous animals, including dragons, if 
the relevant federal comparator 
outlawed possession of the same 
animals but did not include dragons.”

US v. Francisco-Gamboa,972 F.3d 1148, 1155 (9th Cir. 2020), on California statute 
which  controlled geometric isomers of methamphetamine, which do not exist.

180



Petition for Cert., 
Alexis v. Barr, SC No. 20-11

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/20-11.html
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 Salvia Divinorum

 Jimson weed/Gypsum weed

 Human Chorionic Gonadotropin 
(HCG)

 Khat

 Benzylfentanyl

 Naloxegel

 Hemp as marijuana

 1–(3–[trifluoromethylphenyl]) 
piperazine (“TFMPP”) 

 Positional isomers of cocaine

 Positional isomers of 
methamphetamine

 Non-optical isomers of PCP

 Geometric isomers of heroin

 4-methoxy-alpha-
pyrrolidinopropiophenone (MOPP)

. . . what differences will you spot?
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DON’T FORGET –
Please fill out 
your survey!

185



800-788-9908 
(toll free hotline)

Davina_Chen@fd.org
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