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IN THE UNITED STATES DISTRICT COURT


NORTHERN DISTRICT OF FLORIDA


TALLAHASSEE DIVISION






UNDER SEAL
UNITED STATES OF AMERICA

vs.                       

           




      CASE NO.  XXXXX

THOMAS WILSON, 


Defendant.

_________________________________________/


SENTENCING MEMORANDUM

Thomas Wilson is 44 years old and the father of three sons.  Throughout his adult life he has worked steadily.  He has owned small businesses, worked for the State of Georgia, worked for a corporation, sold cars, and, most recently, worked as a counselor for disabled adults.  He is a talented musician who played in an Atlanta band of some renown.  He has family and friends who are supportive and know that he can lead a better life.  He has no prior criminal convictions.  As a child he was, himself, the victim of sexual abuse.  Judges throughout the country have recognized that the section of the United States Sentencing Guidelines Manual applicable to Mr. Wilson’s case, USSG § 2G2.2, is flawed and excessively harsh. More than 60% of individuals subject to the provisions of § 2G2.2 received below-guideline sentences. If reductions in the guideline range accomplished through reduced charges or factual stipulations are considered, more than 80% received lesser sentences. Given these circumstances, a sentence in this case substantially below the advisory guideline range would be “sufficient, but not greater than necessary” to fulfill the goals of sentencing established by Congress.  18 U.S.C. § 3553(a).



Testimony of Chief United States District Judge M. Casey Rodgers

When Judge M. Casey Rodgers, Chief United States District Court Judge for the Northern District of Florida,  testified before the United States Sentencing Commission in February of last year, she explained that she and the other judges of the Northern District of Florida “most often” concluded that the recommended guideline range was consistent with the factors set out in 18 U.S.C. § 3553(a).  Statement of Chief United States District Judge M. Casey Rodgers before the United States Sentencing Commission (Feb. 15, 2012) 1-2. 
  She told the Sentencing Commission, though, that was “not the case in the area of child pornography offenses,” noting that many district court judges are “increasingly imposing below-guideline sentences based on a concern over the integrity and reliability of [the child pornography] guidelines.” Id. at 3. 


After providing the Commission with a history of the development of the applicable guideline, Judge Rodgers addressed what many see as the central flaw: that “the cumulative effect over time from Congress’s directives, direct amendments, and the enactment of a mandatory minimum for receipt, coupled with the Commission’s efforts to comply with those directives” has been “ever increasing sentences. . . that ferries the ordinary offender to the high end of the statutory sentencing range.”  Id. at 7.  Having reviewed  sentencing in the Northern District between 2006 and 2011, Judge Rodgers recognized that the offense characteristics that resulted in higher sentences were found in nearly every case:  

For the vast majority of the possession and receipt offenders in our district, the offense characteristics involving the use of a computer; material depicting a child under twelve, material depicting sadistic, masochistic or violent conduct; and material involving over 600 images were all present.  Over 90% merited an increase for the use of a computer; 100% of receipt offenders met the offense characteristic of material depicting a minor under age 12; and over 80% received a 5-level increase for conduct involving more than 600 images, with the numbers of images easily reaching into the thousands.  In fact, only 4 out a total of 26 possession offenders from 2006 through 2011 had fewer than 600 images.  Also, our district’s figures show that the offense characteristic of material depicting sadistic, masochistic or violent conduct applied in 87% of receipt cases and 61% of possession cases.

Id. at 7-8.  Because the various offense characteristics apply so broadly, the guideline, in the view of Judge Rodgers, fails to identify conduct that, in cases of possession or receipt, increases the harm of the offense:  

Thus, although they [the offense characteristics] effectively further Congress’s intent to increase punishment, they are ineffective in distinguishing conduct that proportionately increases harm in the possession or receipt context.  This results in sentences that are disproportionate to the offense severity.  The stark absence of offenders whose guideline range calculates at the low end of the statutory range is a strong indication that the “heartland” characteristics are over-evaluated in this guideline.

Id. at 10.




 Sentencing Commission’s Report on Child Pornography Offenses

In February of this year, the United States Sentencing Commission released a report to Congress on the child pornography guidelines for non-production offenders.  See United States Sentencing Commission, Report to the Congress: Federal Child Pornography Offenses (2012) (child pornography report).
  Its conclusions were consistent with the observations of Judge Rodgers. 


The Commission explained that it compiled the report in large part due to the increasing rate of below-guideline sentences for individuals sentenced under USSG § 2.2, pursuant to its statutory duty to “consider whether the guidelines are in need of revision in light of feedback from judges that is reflected in their sentencing decisions, Id. at ii, and because “as a result of recent changes in the computer and Internet technologies that typical non-production offenders use, the existing sentencing scheme in non-production cases no longer adequately distinguish among offenders based on their degrees of culpability.”  Id. at ii, 323. 


The Commission found that because the enhancements for computer use and type and volume of images “now apply to most offenders,” the guideline “fail[s] to differentiate among offenders in terms of their culpability.”  Id. at iii, xi; id. at 209, 323.  It explained that “technological  changes have resulted in exponential increases in the volume and ready accessibility of child pornography, including many graphic sexual images involving very young victims, a genre of child pornography that previously was not widely circulated.”  Id. at 6.  Because “sentencing enhancements that originally were intended to provide additional proportional punishment for aggravating conduct now routinely apply to the vast majority of offenders,” Id. at xi, the “current guidelines does not adequately distinguish among offenders regarding their culpability for their collecting behaviors, id. at 323.  The cumulative enhancements addressing the content and volume of images possessed, “in addition to base offense levels of 18 or 22, result[] in guideline ranges that  are overly severe for some offenders in view of the nature of their collecting behavior.” Id.

In a recent study, seventy percent of district court judges believe that the guideline range for possession of child pornography is too severe.  See United States Sentencing Commission, Results of Survey of United States District Judges, Tbl. 8 (2010).
  Sentencing statistics from the United States Sentencing Commission applicable to possession and receipt of child pornography are consistent with that finding. The most recent statistics, those from fiscal year 2012, show that there were 1755  individuals sentenced pursuant to USSG § 2G2.2. United States Sentencing Commission, 2012 Sourcebook of Federal Sentencing Statistics 80.
 Of those individuals, 233 were the beneficiaries of a government sponsored below-guideline sentence for reasons other than substantial assistance.
  Courts sentenced another 847 individuals below the guideline range. Id. The combination of those two categories amounts to below-guideline sentences in nearly 62% of all cases.  Even that calculation, though, understates what occurred. 


 The Commission, in its child pornography report, observed that many individuals were the beneficiaries of plea negotiations that allowed those charged with receipt or distribution to plead to simple possession and that there were many who benefitted from stipulations regarding sentencing enhancements.  Id. at xii.  In 2010, for example, nearly 80% of those charged with child pornography offenses benefitted from one of those two methods or government sponsored departures and variances and non-government  sponsored downward departures and variances:

The Commission’s special research project of fiscal year 2010 § 2G2.2 cases revealed four common practices used to limit non-production offenders sentencing exposure: (1) charging practices that permitted offenders to be convicted only of simple possession despite having committed R/T/D [receipt, transportation, or distribution] offenses (46.6% of cases); (2) plea agreements containing guideline stipulations regarding sentencing enhancements that limited offenders sentencing exposure under the guidelines (11.4% of cases); (3) government sponsored downward departures and variances for reasons other than for an offenders substantial assistance to the authorities (10.3% of cases); and (4) non-government sponsored downward departures and variances (44.3% of cases).  In fiscal year 2010 approximately four out of five (78.8%) § 2G2.2 offenders benefitted from one or more of the above-mentioned  four practices.

Id. at xii. According to the Commission, the determination of who benefits from these practices is due largely to “differences in charging, plea bargaining, and sentencing practices among the 94 districts.”  Id. at xi -xiii.  


In those cases where the reduced sentence was the product of either government sponsored or non-government sponsored downward departures and variances, the extent of the departure or variance averaged more than a third:

In fiscal year 2010 in R/T/D [receipt, transportation, or distribution] cases in which a below-range sentence was imposed, the average extent of non-government sponsored downward departures and variances was 35.8% (or an average reduction of 63 months); the average extent of government sponsored downward departures and variances (other than for an offender’s substantial assistance) was 32.5% (or an average reduction of 54 months).  In possession cases in which a below-range sentence was imposed, the average extent of non-government sponsored downward departures and variances was 43% (or an average reduction of 32 months); the average extent of government sponsored downward departures and variances (other than for an offender’s substantial assistance) was 49.5% (or an average reduction of 42 months).  

Federal Child Pornography Offenses, at 166.




Guideline Calculations in Mr. Wilson’s Case

The extent of the differences in plea practices and a guideline scheme “ that ferries the ordinary offender to the high end of the statutory sentencing range,”  can readily be seen in Mr. Wilson’s case.  He begins with a base offense level of 22 because the Government chose to charge him with receipt and distribution rather than possession.  The base offense level would have been 18 had he been charged with possession.  Then, too, there were no stipulations that limited Mr. Wilson’s sentencing exposure, and he received all of the increases that typically apply in child pornography cases: 2 levels because the materials involved a prepubescent minor, 4 levels because the material portrayed sadistic or masochistic conduct, 2 levels because the offense involved the use of a computer, and 5 levels because the offense involved more than 600 images.  


The only other increase he received was the 2 levels due to distribution. Even that, though, was not what many would consider to be distribution.  Mr. Wilson earned the 2-level increase for distribution because, like the majority of those held responsible for distribution,  he used a peer-to-peer file-sharing program:

The Commission’s special research project of 1654 fiscal 2010 § 2G 2.2 cases found that nearly two-thirds of offenders (65.4%) distributed child pornography to others.  The most common manner of distribution was a P2P file-sharing program. 

Id.  at viii.  Specifically, Mr. Wilson used the Ares Network P2P file sharing program.  PSR ¶ 9.  In the Presentence Report, the probation officer noted that Mr. Wilson “had left [the] computer configured to allow browsing of the shared folder.  (The program allows for this “sharing” option to be disabled).”  Id. As explained to the undersigned by the FDLE agent that assisted the Government in this case, however, the Ares program defaults to the share option.  The user has to affirmatively disable the share option or the documents are available to others.
  Thus, while the technology does permit others to gain access, Mr. Wilson took no specific action to save or share the images.  The Ares program did it automatically.  See United States v. Strayer, 2010 WL 2560466, *12 (D. Neb. June 24, 2010) (“because of the nature of peer-to-peer file sharing programs, a simple possessory crime evolves into a distribution offense as soon as someone accesses a shared file”).


The result of the compilation of values assigned to the offense characteristics in Mr. Wilson’s case, which are largely the same ones found in nearly all child pornography cases, is a guideline range of more than 12 1/2 years to more than 13 1/2 years (151 to 188 months).  PSR ¶ 106.  However, one of the central issues to be determined by the Court will be the validity of the 2010 allegations that some eight to ten years ago, over a period of a number of years, Mr. Wilson sexually abused the daughter of his, then, girlfriend.  Mr.Wilson denies the allegations, and no charges were ever brought. Nonetheless, the Government advises that it intends to call the now nineteen-year-old woman to testify at Mr. Wilson’s sentencing hearing.  It is the sort of allegation that is difficult to refute at this late date, and it creates a possibility of a 5-level enhancement, which would result in a guideline range of almost 22 years to more than 27 years, a range that exceeds the statutory maximum of 20 years.  See PSR ¶ 126.  It is the kind of sentence that, by any standard, would be a grossly disproportionately harsh sentence for someone convicted of receipt of child pornography. It contrasts sharply with some of the sentences mentioned by Judge Rodgers in her testimony before the Sentencing Commission:

By way of comparison, in 2010, a mother of one of my cases was convicted of aggravated child abuse and assault of her infant child, resulting in seriously bodily injury, including a cerebral hemorrhage and numerous fractures.  Her guidelines range was 46 to 57 months.  In 2005, a step-mother was convicted of severely abusing her two minor children, through beating and starvation, and her guidelines range was 57 to 71 months.  

Statement of Chief United States District Judge M. Case Rodgers, n. 32.


Tallahassee psychologist, Dr. Nancy Wonder, in her evaluation of  Mr. Wilson, was not made aware of the allegations mentioned above.  Presumably, even the mere allegation may have affected her conclusion that Mr. Wilson was at “low risk to commit a hands-on offense.” Ex. 5, p. 21.
  Nonetheless, the sexual recidivism rate is low for those sentenced under § 2G2.2.  In the study of 610 offenders sentenced between 1999 and 2000, the sexual recidivism rate was 7.4%, with the known “contact” sexual recidivism rate at 3.5%.  Federal Child Pornography Offenses, at 310. Those who, like Mr. Wilson, are between 41 to 50 years of age and fall into Criminal History Category I also have an especially low overall recidivism rate, 6.2%.  United States Sentencing Commission, Measuring Recidivism: The Criminal History Computation of the Federal Sentencing Guidelines (May 2004), Ex. 9.
  According to the Center for Sex Offender Management, a project funded by the United States Department of Justice, Office of Justice Programs, some recent studies show that appropriate “treatment interventions. . . are associated with lower rates of recidivism - some of them very significant.”  Federal Child Pornography Offenses, at 278.





Mr. Wilson’s Personal Circumstances

Mr. Wilson’s personal circumstances are worthy of consideration,  too.  His father, a former Atlanta businessman, writes that he believes his son can “turn his life around and once again become a constructive citizen.”  Ex. 1. His step-father, Lewis Bass, knows  that Mr. Wilson has “the will and determination to right his life.”  Ex. 2. Michael Carter, who has known Mr. Wilson since they were small boys, has fond memories of the “good inside” a young Thomas Wilson and is confident that “the good can outshine the darkness if given a chance.”  Ex. 3. Fred Madison, an Atlanta lawyer, writes that those who grew up with Thomas Wilson never “thought anything but good thoughts about him” and knows that whatever he did, “he is . . . smart enough to know  never to do it again.”  Ex. 4. 


The abuse suffered by Mr. Wilson as a child surely plays a role in this case.
  Mr. Wilson explained it in some detail in his interview with Dr. Wonder. Ex. 5, pp. 12-13. The abusers were his older male cousins and has been confirmed by their sister, Elaine Adams, who was also abused by them and to whom Mr. Wilson, as far back as 1999, told of the abuse. See Ex. 6 & 7.
 


Mr. Wilson presents the Court with a case that has circumstances found in the vast majority of  child pornography cases. It admittedly differs from most because of the allegations of past sexual misconduct, allegations that  Mr. Wilson denies and intends to show at the sentencing hearing are unfounded. Regardless, though, of the precise guideline calculations, Mr. Wilson can and will ultimately  redeem himself. Given his background and history and the nature of his offense, he is not deserving of the sort of sentence suggested by a set of guidelines that have been widely discredited. 







Conclusion

Sentencing courts are, of course, charged with the responsibility of treating those that come before them as individuals.  See Koon v. United States, 518 U.S. 81, 113 (1996) (“It has been uniform and constant in the federal judicial tradition for the sentencing judge to consider every convicted person as an individual and every case as a unique study in the human failings that sometimes mitigate, sometimes magnify, the crime and the punishment to ensue.”) Courts are charged by Congress, as well, to impose a sentence that is sufficient, but not greater than necessary to fulfill the goals of sentencing established by Congress. See 18 U.S.C. § 3553(a).  Mr. Wilson respectfully requests this Court to follow that tradition and to impose a sentence significantly below the advisory guideline range.
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�Judge Rodgers’ testimony is available on the United States Sentencing Commission’s website at:


 http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20120215-16/Agenda_15.htm�


�The report is available at:


http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Sex_Offense_Topics/201212_Federal_Child_Pornography_Offenses/index.cfm


� The report is available at:


http://www.ussc.gov/Research/Research_Projects/Surveys/20100608_Judge_Survey.pdf


�The report is available at:


http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/sbtoc12.htm


�There were an additional 74 departures based on substantial assistance. Id. 


�In its child pornography report, the Sentencing Commission explained how a P2P file sharing program typically works:





P2P file sharing typically works as follows: Initially, the user downloads a software program on to his own computer or Internet-enabled device that permits the individual to share and download files from the P2P network.  Upon installation, the software typically creates two folders on the user’s computer by default: an “incomplete folder”, which contains pending downloads and a “shared” folder, which contains fully downloaded files . . . As indicated by its name, any files downloaded to, or other files placed in, the shared folder are immediately made available for sharing with all other users on the P2P network.





Federal Child Pornography Offenses, at 49.


�Exhibit 5 is the June 17, 2013, report prepared by Dr. Wonder.


�The report is available at:


http://www.ussc.gov/Research/Research_Publications/Recidivism/200405_Recidivism_CriminalHistory.pdf


�Mr. Wilson explained, too, that he suffered the abuse between ages four and eight:





Mr. Wilson reported that he began being sexually abused at age four. . . Mr. Wilson described the abuse stating that the older boys would force him to perfrom oral sex on them. Mr. Wilson stated that the sexual abuse happened each summer from the time Mr. Wilson was four until he was eight years old. 





Id. at 12. 


�Exhibit 6 is a letter from Ms. Adams. Exhibit 7 is a May 16, 2013, internal memorandum from Public Defender investigator Eddie McFarland in which he summarizes his telephone conversation with Ms. Adams who lives in St. Louis, Missouri. 






