
 IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

UNITED STATES OF AMERICA

vs.                               CASE NO. XXXXX
                                UNDER SEAL

LINDA CHASTAIN,

                          Defendant.
___________________________________/

SENTENCING MEMORANDUM

Linda Chastain is a forty-three year old woman with no prior criminal history.  Within days

of being confronted with the theft, Ms. Chastain borrowed more than $11,000 from her family and

repaid the St. Martin Housing Coalition all that she owed. She did so eight months before being

indicted.  She is well thought of in the community where she grew up and has been a contributing

member to that community.  She has two children at home, ages six and fourteen, and is concerned

that if she goes to prison it will increase the emotional turmoil her fourteen-year-old daughter is

experiencing. She is worried, too, that a period of incarceration will have an adverse affect on the

care being provided to her father and a disabled friend whose husband recently died. She also

wonders what affect a jail sentence would have on her own fragile health. At age forty-five  and with

no prior criminal history, it is unlikely she will commit any further criminal offenses.  Given these

circumstances, a sentence without a period of probation would be “sufficient, but not greater than

necessary” to fulfil the goals of sentencing established by Congress.  18 U.S.C. § 3553(a).



                                Payment of Restitution and Ms. Chastain’s Circumstances

Sometime in late July, 2012, authorities from the Florida Department of Law Enforcement

notified Ms. Chastain that they had discovered she had purchased items for her own use with the

credit card given her to make purchases for her employer, the St. Martin Homeless Coalition. By

August 3, 2012, she had repaid the loss by delivering $11,490 to the Homeless Coalition.  PSR ¶14.

She was able to do so only because she borrowed the money from her father and her sister.  It was

not until some eight months later, on June 4, 2013, the Government indicted Ms. Chastain for the

offense.

Over the years, Ms. Chastain has proven herself to be a respected and generous member of

the community in St. Martin.  Wilfred Thomkin wrote a letter on Ms. Chastain’s behalf not long

before he died from cancer. Ex. 1, p.1.1  In it, he writes about the care Ms. Chastain provided for him

and his disabled wife - “she fed us three times a day, took care of my wife’s needs . . . was there

faithfully every day to help us with whatever”- and mentions a fund raiser organized by Ms. Chastain

that raised $4,000.  Id. Long-time St. Martin lawyer Randolph Lucas mentions Ms. Chastain’s care

for the Thomkins, that Ms. Chastain provided child care for his daughter, and concludes that Ms.

Chastain “has many wonderful qualities.” Id. at 2. Two current members of the St. Martin Homeless

Coalition, Edward Miles, who is now the Chairman of the Coalition, and Darren Ellis, have both

written letters on her behalf, with Mr. Ellis asking the court to “take into consideration all [Ms.

Chastain] has done for myself and others.” Id. at. 3-4.  Lucy Meyers describes her as “a very kind

hearted and caring person,” id. at 5, April Flowers,  writes about the care provided to her daughter

by Ms. Chastain and Ms. Chastain’s devotion to the tenants who lived in the housing provided by

1All the letters are attached as Exhibit 1. 
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the Homeless Coalition, id. at 5-8,  and John Adams says “she has done everything she could to  help

people.” Id. at 9.

In July of this year, Ms. Chastain took her fourteen-year-old daughter, Elizabeth Wilson, to

see a St. Martin pediatrician, Robert Cunningham. Elizabeth’s complaint consisted of “feeling weak,

losing weight, hair falling out, and [a lack] of energy.” Ex. 2. Dr. Cunnigham diagnosed her as

suffering from “anxiety/depression.” Id. While Elizabeth’s symptoms improved over a two-week

period between visits to Dr. Cunningham, Ms. Chastain worries that her incarceration may adversely

affect her daughter’s emotional state. 

As mentioned in Mr. Thomkin’s letter, his wife is in a wheelchair. Ex. 1, p. 1. Since his

death, Ms. Thomkin has relied upon friends and family for help and support. Ms. Chastain who has

now moved to Thomaswood from St. Martin still provides some relief for those upon whom Ms.

Thomkin primarily relies. Ms. Chastain’s seventy nine year old father who also lives in St. Martin

has his own heath problems and recently had his leg amputated.2 His wife is the one who primarily

cares for him, but Ms. Chastain provides some back-up assistance. 

 Ms. Chastain has for years suffered from anxiety and a panic disorder. She saw a

Thomaswood psychiatrist, Henry Martin in 2008 and received a diagnosis of “Panic Disorder with

Agoraphobia.” Ex. 3. She continued to see Dr. Martin through 2010 and since then has relied on the

medication she receives from her family practice physician, Dr. Carol Channing. Dr. Channing has

also made a diagnosis of  fibromyalgia. Ex. 4. In recent months, her fibromyalgia has worsened and

2In her letter, Lucy Meyers  mentions the amputation: “Linda’s dad was hospitalized for a leg
amputation and Linda stayed with him in the hospital during the night until he was transferred to a
rehabilitation hospital.” Ex. 1, p. 5. 
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she is scheduled to see a Thomaswood rheumatologist, Adam Lufka, this afternoon. She fears a

diagnosis of rheumatoid arthritis. 

                                            18 U.S.C. §3553(a)

     Courts have recognized that payment of restitution can be evidence of remorse and a

factor that can justify a lesser sentence.  See, e.g., United States v. Kim, 364 F.3d 1235, 1238 (11th

Cir. 2004) (“we hold extraordinary restitution, whether paid before or after adjudication of guilt,

may, in the unusual case, support a departure from the Guidelines so we affirm the downward

departure.”);  United States v. Tilga, 2012 WL 1192526, *(D.N.M. 2012) (where the court concluded

that, although the payment of restitution did not justify a departure, it concluded “that the amount

of restitution and that the United States has been made whole warrants some variance.”).3  In Kim, 

3In the Kim opinion, the court cited a number of other cases that concluded that in some
circumstances, exceptional restitution could support a downward departure:

We now join the Second, Third, Fourth, Sixth, Seventh, Eighth, and Ninth Circuits
and hold that extraordinary restitution is not a prohibited factor. See  United States
v. Broderson, 67 F.3d 452, 458-59 (2d Cir. 1995) (affirming a district court's
downward departure based in part on the defendant's restitution even though it could
be justified "only as a 'discouraged departure'" given that, "ordinarily, payment of
restitution is not an appropriate basis for downward departure under Section 5K2.0
because it is adequately taken into account by Guidelines Section 3E1.1"); United
States v. Lieberman, 971 F.2d 989, 996 (3d Cir. 1992) (affirming a district court's
downward departure on the basis of the defendant's acceptance of responsibility as
primarily demonstrated by his restitution); United States v. Hairston, 96 F.3d 102,
108 (4th Cir. 1996) (holding that "restitution, although taken into account in the
guideline permitting a reduction for acceptance of responsibility, can provide a basis
for a departure when present to such an exceptional degree that it cannot be
characterized as typical or 'usual'" (citation omitted)); United States v. DeMonte, 25
F.3d 343, 346 (6th Cir. 1994) [**11]  (stating that "we have acknowledged that
restitutionary payments may constitute 'exceptional circumstances' that justify a
downward departure" (citing United States v. Brewer, 899 F.2d 503, 509 (6th Cir.
1990)); United States v. Bean, 18 F.3d 1367, 1369 (7th Cir. 1994) ("Undoubtedly
there are circumstances that would justify using § 5K2.0 to [depart downward on the
basis of restitution] beyond [the] two levels [of reduction provided by § 3E1.1].");
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the amount of restitution, $268,000.00, was much greater than it is here, id. at 1238, and there have

been changes in the guidelines subsequent to the decision.  Id. at 1242.  Nonetheless, while the

restitution amount is less, Ms. Chastain’s offense was correspondingly less aggravated.  Here, too,

the issue is not whether Ms. Chastain meets the narrow requirements for a departure, but rather,

whether, at most, a limited variance is justified or, alternatively, a non-incarcerative sentence.   

In Kim, the Government argued that the payment of restitution was only an attempt to receive

a reduced sentence.  Id. at 1239.  The district court, though, rejected the argument and concluded that

the “real reason was remorse.” Id. Ms. Chastain contends that she paid the restitution to right a

wrong for which she was responsible and that she deeply regrets her crime. As was true in Kim, Ms.

Chastain  “voluntarily sought loans from family members.”  Id. at 1242.  Then, too, in Kim, while

the defendants paid restitution only after a guilty plea had been entered, Ms. Chastain paid restitution

long before she was even indicted.  Indeed, Ms. Chastain’s circumstances fulfill the key concerns

mentioned in Kim: “Courts have looked to a wide range of factors, such as the degree of

voluntariness, the efforts to which a defendant went to make restitution, the percentage of funds

United States v. Oligmueller, 198 F.3d 669, 672 (8th Cir. 1999) (affirming a district
court's downward departure on the basis of extraordinary restitution because "we
have previously held that cases can fall outside the heartland when there are
extraordinary efforts at restitution" (citing United States v. Garlich, 951 F.2d 161,
163 (8th Cir. 1991)); United States v. Miller, 991 F.2d 552, 553-54 (9th Cir. 1993)
(holding that district courts may depart downward on the basis of restitution when
it (1) "shows acceptance of responsibility," (2) "was substantially greater than that
contemplated by the Commission when drafting section 3E1.1," and (3) "the 
magnitude of the departure [is] commensurate with the level of the defendant's
acceptance of responsibility"). 

United States v. Kim, 364 F.3d at 1241.
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restored, the timing of restitution, and whether the defendant’s motive demonstrates sincere remorse

and acceptance of responsibility.” Id. at 1244. 

The views and observations of those who have written letters on Ms. Chastain’s behalf

provide the Court with the “history and characteristics of the defendant,” that Congress has

determined to be a central consideration for courts in imposing sentence.”  18 U.S.C. § 3553(a)(1). 

Surely, too, they enter  into the determination of what sort of sentence is needed  “to provide just

punishment for the offense,” 18 U.S.C.  § 3553(a)(2)(A), and  needed “to protect the public from

further crimes of the defendant.”  § 3553(a)(2)(C).  Collectively, the observations show that a period

of probation would be just punishment for Ms. Chastain.

Patricia M. Wald is a retired judge for the United States Court of Appeals for the District of 

Columbia who this August received the Medal of Freedom from President  Obama.4  In 1995, when

she was still on the Bench, she wrote an article that appeared in the Federal Sentencing Reporter. She

concluded the article with a paragraph critical of what was, then, the limited consideration permitted

by the Sentencing Commission of the importance of parenting:

The perennial law and order debate that goes on nationally focuses on the rights of
society first as the individual offender to justify higher sentences, abolition of parole
and even the death penalty.  That same concern for society militates towards a
sentencing policy that attempts in a small subset of first offender, non-violent parent
prisoner cases to consider the welfare of the children.  Neither Congress nor the
Sentencing Commission has yet come forth with a convincing rationale why
parenting should not be a legitimate consideration in the sentencing of low-risk
offenders.  It is ironic for a society whose leaders talk endlessly of family values to
categorically deny the safe harbor of a parent to some of its most needy children.

4There is a brief biography and mention of the award of the Medal of Freedom available at
the White House web page at:

http://www.whitehouse.gov/the-press-office/2013/08/08/president-obama-names-presidential-me
dal-freedom-recipients
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Patricia M. Wald, “What About the Kids?”: Parenting Issues in Sentencing, 8 Fed. Sent. 137, 139

(Nov./Dec. 1995). Now that the Guidelines are no longer mandatory, courts have been willing to

heed Judge Wald’s call to fashion sentences that take into account the defendants role as a parent.

See, e.g., United States v. DiMattina, 885 F.Supp.2d 572, 582 (E.D.N.Y. 2012) (where the court

considered, among other factors, that “DiMattina’s family will suffer emotionally and financially

from his absence during his long incarceration.”); United States v. Rose, 722 F.Supp.2d 1286, 1290

(M.D. Ala. 2010) (“Therefore, the court granted Rose a three-level departure based on loss of

caretaking.”); United States v. Tilga, 2012 WL 1192526, at *4 (“Third, any period of incarceration

will place a burden on Tilga’s children, who are home-schooled and have some health issues.”). The

assistance Ms. Chastain sometimes provides her father and Ms. Thomkin are, as well, deserving of

consideration. 

Ms. Chastain’s health difficulties, especially in conjunction with some of other

circumstances,  can also justifiably enter into this Court’s sentencing decision.  See, e.g., United

States v. Marsh, 820 F.Supp.2d 320, 353 (E.D.N.Y. 2011) (“Moreover, his various health problems

ague in favor of a reduced sentence.”); United States v. Foster, 2012 WL 2863252, *5(N.D.Ill. 2012)

(“At his original sentencing hearing, the Court found Foster’s health concerns and his desire to

rehabilitate his life to be mitigating factors taken into account pursuant to Section 3553(a).”); United

States v. Carlos, 2012 WL 1378516, *8 (D.N.M. 2012) (“he has significant eye and health problems

that are so severe he will be less likely to commit additional offenses in the future”).

Ms. Chastain’s age and lack of criminal history provide the Court with assurance that there

is no need to incarcerate her to protect the public.  See, United States Sentencing Commission,

Recidivism: Criminal History Computation of the Federal Sentencing Guidelines (2004), Ex. 9
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(which shows that those in the age group of 41 to 50 who fall in criminal history category I have an

especially low recidivism rate of 6.9%, as compared to those, for example,  in the 36 to 40 years of

age bracket who recidivate at a rate of 12.1% and those under age 21 who recidivate at a rate of

29.5%)5; United States v. Carmona-Rodriguez, 2005 WL 840464, *5 (S.D.N.Y. 2005) (observing

that those defendants “over the age of 40 . . . exhibit markedly lower rates of recidivism in

comparison to younger defendants.).  Additional research performed by the United States Sentencing

Commission also shows that those like Ms. Chastain who have no arrests have an even lower rate

of recidivism than those individuals in criminal history category I who have an arrest history and are

“the most empirically identifiable group of federal offenders who are least likely to offend.”  United

States Sentencing Commission, Recidivism and the “First Offender”, May 2004 17.6

Ms. Chastain’s guideline range of 6-12 months place her in Zone B of the Sentencing Table,

which allows the Court to impose a guideline sentence that omits any imprisonment by substituting

a period of home detention for incarceration. PSR ¶58; USSG § 5C1.1(c)(3). While Ms. Chastain

would welcome such a sentence in lieu of incarceration, her circumstances justify a below-guideline

sentence, and it is her hope that the Court will consider a period of probation in lieu of either

incarceration or home detention. 

                                                      

5The Sentencing Commission’s report, including Exhibit 9, can be found at: 
http://www.ussc.gov/Research_and_Statistics/Research_Publications/2004/200405_Recidivism_
Criminal_History.pdf.

6The Report is available at:
 
http://www.ussc.gov/Research_and_Statistics/Research_Publications/2004/200405_Recidivism_
First_Offender.pdf
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                                                          Conclusion

Sentencing courts are, of course, charged with the responsibility of treating those that come

before them as individuals.  See Koon v. United States, 518 U.S. 81, 113 (1996) (“It has been

uniform and constant in the federal judicial tradition for the sentencing judge to consider every

convicted person as an individual and every case as a unique study in the human failings that

sometimes mitigate, sometimes magnify, the crime and the punishment to ensue.”) Courts are

charged by Congress, as well, to impose a sentence that is sufficient, but not greater than necessary

to fulfill the goals of sentencing established by Congress. See 18 U.S.C. § 3553(a).  Ms. Chastain

respectfully requests this Court to follow that tradition and impose a sentence of probation.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

electronic format to Eric Mountin, Assistant United States Attorney, this 22nd day of November,

2013.

Respectfully submitted,

                                                                                 
 Randolph P. Murrell

Federal Public Defender
Florida Bar No. 220256
227 N. Bronough St., Suite 4200
Tallahassee, FL 32301
(850) 942-8818
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