
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

UNITED STATES OF AMERICA

vs.             CASE NO.  xxxxx 

RAFAEL HERNANDEZ,

Defendant.
________________________________________/

SENTENCING MEMORANDUM

The defendant, Rafael Hernandez, stands convicted of violating 8 U.S.C. § 1253(a) in that

he was found by the jury to have failed  to make a timely application for travel documents  or to have

taken actions hampering his departure.  The maximum penalty for the offense is ten years of

imprisonment.  Pursuant to United States Sentencing Guidelines Manual, the Probation Office has

calculated Mr. Hernandez’s guideline range using USSG § 2L1.2, the guideline that is used most

often in unlawful reentry cases. That guideline establishes an advisory  range of approximately 7 ½

to 9 ½ years (92 to 115 months), which approaches the maximum penalty. The guideline, though,

does “not exemplify the Commission's exercise of its characteristic institutional role,” Kimbrough v.

United States, 128 S. Ct. 558, 575 (2007). It, is therefore, not necessarily a  rough approximation of

the sort of sentence that would fulfill the  goals of sentencing established in 18 U.S.C. § 3553(a).

Then, too, given the nature of Mr. Hernandez’s offense, the 7 ½ to 9 ½ year range is greater than

necessary to serve the objectives of sentencing found at 18 U.S.C. § 3553(a). 

Appendix A of the United States Sentencing Guidelines Manual lists four offenses for which

§ 2L1.2 should be used to determine the guideline range.  The first, 8 U.S.C. § 1185(a)(1), appears

to be a catch-all prohibition that prohibits aliens from departing or entering the United States except



The authors of the United States Sentencing Commission’s study, 15 Years of Guideline1

Sentencing: And Assessment of How Well the Federal Criminal Justice System is Achieving the
Goals of Sentencing Reform, (2004) at 47,  noted the exception for immigration offense:
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under such rules and regulations ordered by the President.  Section 1253 of Title 8 of the United

States Code is the offense of which Mr. Hernandez was convicted.  Section 1325(a) prohibits the

unlawful entry by an alien into the United States, while 8 U.S.C. § 1326, prohibits the unlawful

reentry of removed aliens.  A review of, at least, the reported decisions shows that the catch-all

statute is seldom used.  Sections 1325(a) and 1326 are similar in that they address the unlawful entry

of aliens into the United States.  The offense of which Mr. Hernandez was convicted, essentially,

obstructing the Government’s efforts to deport him, differs from what appears to be the typical

offense that falls within § 2L1.2  in that, while §§1325(a) and 1326 deal with unlawful entry, § 1253

deals with the opposite problem, the failure to depart.

The guideline, though, even as it is usually applied, has been the subject of some controversy.

For the most part, when the guidelines were established, the Sentencing Commission used an

empirical approach relying upon past sentencing practices.  See Kimbrough v.  United States, 128

S.Ct. 558, 567 (2007) (“[W]hile Congress was considering adoption of the 1986 Act, the Sentencing

Commission was engaged in formulating the sentencing guidelines.  In the main, the Commission

developed guideline sentences using an empirical approach based on data about past sentencing

practices, including 10,000 presentence investigation reports.”)  In some case, “[t]he Commission

modif[ied] and adjust[ed] past practice in the interest of greater rationality, avoiding inconsistency,

complying with Congressional instructions, and the like.” Id., quoting from Rita v.United States, 127

S.Ct. 2456, 2464 (2007).  Immigration offenses fell within the group of offenses that were assigned

ranges greater than what had been the historical practice.1



For most offenses, the Commission decided to base guideline ranges on the existing
average time served, as revealed in the past practice study discussed in Chapter One
. . .  For several offenses, however, the Commission, either on its own initiative or in
response to Congressional actions, established guideline ranges that were significantly
more severe than past practice.  Drug trafficking and “white collar” offenses are the
two most notable examples, but guideline ranges were also set above historical levels
for robbery of an individual, murder, aggravated assault, immigration, and rape.
(USSC, 1987). 

Figure 2.11 is attached as Exhibit 1. 2

The increase in immigration cases has continued, with 17,592 cases in fiscal year 2007.  See3

United States Sentencing Commission’s Source Book of Federal Sentencing Statistics (2007) at
Table 3
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Over time, too, the number of those prosecuted for two particular immigration offenses,

illegal entry and alien smuggling, increased dramatically .  See 15 Years of Guideline Sentencing at

61, figure 2.11.   The penalties began increasing as well:2

[I]n the first three years of the 1990s the number of cases ranged between 1,000 and
2,000 annually (BJS, 2002c.)  Beginning in 1995, however, the number of cases for
alien smuggling and illegal entry began to climb and after the implementation of
Operation Gatekeeper - the Immigration and Naturalization Services Southwest
Border enforcement strategy - the number began to soar, reaching a peak of just
under 10,000 cases in 2000.  Along with the phenomenal growth in the size of the
immigration offense docket, a series of policy decisions by Congress and the
Commission have steadily increased the severity of punishment for the two most
classes of immigration offenses: alien smuggling and illegal entry, sentenced under
USSG §§ 2L1.1 and 2L 1.2, respectively.  

Id. at 61.   The most significant increase to § 2L1.2 came in 1991, when the Commission added a3

sixteen level enhancement for those who had prior convictions for aggravated felonies. The 

Commission, in its 15 Years of Guideline Sentencing, outlined the increases:

The first amendment to § 2L1.2, effective on January 15, 1998,
limited the guideline to felony cases only and increased the base
offense level from six to eight.  In 1989, the commission added a
specific offense characteristic to section 2L 1.2, increasing the offense
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level by four levels for defendants previously deported after conviction
for a non-immigration related offense.  Two years later, the
Commission made the most significant change to the guideline by
creating a 16-level enhancement for re-entry by offenders with prior
convictions for aggravated felonies. In 1997, acting upon a
congressional directive in the 1996 Immigration Reform legislation,
the Commission expanded the eligibility criteria for the “aggravated
felony” enhancement to include numerous other offenses.  Finally, in
2002, responding to complaints from sentencing practitioners along
the southwest border, the commission altered the aggravated felony
enhancement to provide graduated enhancements of eight, twelve, or
sixteen levels for prior aggravated felonies, depending on the
seriousness of the prior offense.

Id. at 62.  While the 16-level increase was surely in response to the  increasing number of

prosecutions, there was apparently little debate about the increase and no specific research that

supported it:

As its reason for the amendment, the Commission stated only:
This amendment adds a specific offense characteristic providing an
increase of 16 levels above the base offense level under § 2L1.2 for
defendants who reenter the United States after having been deported
subsequent to conviction for an aggravated felony.  Previously, such
cases were addressed by a recommendation for consideration of an
upward departure. . . . The Commission has determined that these
increased offense levels are appropriate to reflect the serious nature of
these offenses.

U.S. Sentencing Guidelines Manual app. C-vol. I 241 (2003) (Amendment 375).  According
to McWhirter and Sands:

The Commission did not study to determine if such sentences were
necessary-or desirable from any penal theory.  Indeed, no research
supports such a drastic upheaval.  No commission studies
recommended such a high level, nor did any other known grounds
warrant it.  Commissioner Michael Gelacak suggested the 16-level
increase and the Commission passed it with relatively little discussion.
The 16-level increase, therefore, is a guideline anomaly – an anomaly
with dire consequences.

United States v. Galvez-Barrios, 355 F. Supp. 2d 958, 962 (E.D. Wisc. 2005).

Thus, even for those who are most often sentenced on the basis of the provisions in § 2L1.2 -



As explained in Rita v. United States, 127 S.Ct. 2456, 2464 - 2465 (2007), the exercise of4

this institutional role has two basic components: (1) reliance on empirical evidence of pre-guideline
sentencing practice; and (2) review and revision in light of judicial decisions, sentencing data, and
comments from participants and experts in the field. 
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those who have unlawfully entered the United States - the penalties have increased dramatically over

time.  In increasing the penalties, though, the Sentencing Commission did so without “the exercise

of its characteristic institutional role.”  Kimbrough, 128 S.Ct. at 575.4

To some degree, actual sentencing practices, in at least some areas of the country, have

ameliorated the harsh results of the changes to the sentencing guidelines.  In fiscal year 2000 the

average sentence for an immigration offense was 26.1 months.  Source Book of Federal Sentencing

Statistics, Table 13 (2000).  By 2004 it had dropped to 23.9 months and, most recently, the average

sentence for an immigration offense fell to 21.5 months.  Source Book of Federal Sentencing

Statistics, Table 14 (2004, 2007).  The decrease seems to reflect an increase in fast track departures

and an increase in fast track plea bargains, the number and precise effect being something only the

Department of Justice knows for sure.  See United States Sentencing Commission, Final Report on

the Impact of United States v. Booker on Federal Sentencing (March 2006), at 57-58 n. 268.

The trend towards lower sentences for immigration offenses suggests the guideline produces

a sentencing range that is greater than necessary to achieve the goals of sentencing.  As was true with

the guideline pertaining to crack cocaine, because the guideline does “not exemplify the Commission's

exercise of its characteristic institutional role,” sentences outside the advisory range will not be

subject to the sort of close review by courts of appeal that they might otherwise receive. Kimbrough,



In Kimbrough, at 575,  the Court explained it this way:5

We have accordingly recognized that, in the ordinary case, the Commission's
recommendation of a sentencing range will "reflect a rough approximation of
sentences that might achieve § 3553(a)'s objectives." Rita, 551 U.S., at , 127
S. Ct. 2456, 168 L. Ed. 2d, at 213-214. The sentencing judge, on the other
hand, has "greater familiarity with . . . the individual case and the individual
defendant before him than the Commission or the appeals court." Id., at , 127
S. Ct. 2456, 168 L. Ed. 2d, at 218. He is therefore "in a superior position to
find facts and judge their import under § 3553(a)" in each particular case. Gall,
ante, at ____, 128 S. Ct. 586, 169 L. Ed. 2d 445 (internal quotation marks
omitted). In light of these discrete institutional strengths, a district court's
decision to vary from the advisory Guidelines may attract greatest respect when
the sentencing judge finds a particular case "outside the 'heartland' to which the
Commission intends individual Guidelines to apply." Rita, 551 U.S., at , 127 S.
Ct. 2456, 168 L. Ed. 2d, at 214. On the other hand, while the Guidelines are no
longer binding, closer review may be in order when the sentencing judge varies
from the Guidelines based solely on the judge's view that the Guidelines range
"fails properly to reflect § 3553(a) considerations" even  in a mine-run case.
Ibid. Cf. Tr. of Oral Arg. in Gall v. United States, O. T. 2007, No. 06-7949, pp
38-39. 

The crack cocaine Guidelines, however, present no occasion for elaborative
discussion of this matter because those Guidelines do not exemplify the
Commission's exercise of its characteristic institutional role.

6

at 575.   That is especially true in a case such as Mr. Hernandez’s where his offense was not that of5

unlawfully entering the United States, but that of failing to cooperate in his deportation.

As can be seen from figure 2.11 in the previously cited Sentencing Commission study, 15

Years of Guideline Sentencing, the vast majority of immigration cases are illegal entry cases.  While

Mr. Hernandez does not know what percentage of the cases sentenced under § 2L1.2 are cases such

as his, where the crime is that of failing to cooperate in the individual’s deportation, the experience

of this Court as well as the chart in figure in 2.11 suggests that it is only a tiny percentage.  If the

application of § 2L1.2 to unlawful entering produces sentences that fail to achieve the goals of
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sentencing, that is especially so in cases such as Mr. Hernandez’s.

Presumably the logic in increasing the penalty for unlawful reentry for those who have

aggravated felonies is that those individuals present a greater risk to our citizens than someone who

had not previously committed a serious offense or that there is a greater need for deterrence.  See

United States v. Galvez-Barrios, 355 F.Supp. 2d at 962 (“it may be that severely punishing those

convicted of re-entering after committing a serious felony will protect the public because such persons

may reasonably be considered more dangerous.  It may also be that persons should be subject to a

greater penalty as a deterrent to re-entry.”) Conceivably, too, if someone who is at liberty obstructs

his or her deportation, he or she might present a greater risk if they had committed a serious crime

in the past.  In Mr. Hernandez’s case, though, he has been in custody since early 2005 when he was

sentenced for the Orange County case that supports the aggravated felony finding,  (PSR ¶ 8, p. 1),

and he does not, therefore, present a risk to any citizen outside the prison.  Then, too, deterrence is

not the issue in cases such as Mr. Hernandez’s that it  would be in an unlawful reentry case. 

For that matter, any failure on Mr. Hernandez’s part to cooperate with the immigration

authorities carries with it its own deterrence and punishment. He will remain in custody as long as he

refuses to cooperate.  See Lema v. US Immigration and Naturalization Service, 341 F. 3d 853 (9th

Cir. 2003) (recognizing that a removable alien can continue to be detained so long as he or she

refuses to honestly cooperate in obtaining travel documents).  Thus, if the harsh sort of sentence

arrived at by using § 2L1.2 in Mr. Hernandez’s case is predicated upon the assumption that he

presents some sort of risk to the citizens of the United States or an assumption that those who

commit the offense need additional deterrence, they are misplaced, here. 

There is, too, a significant difference in the crimes of unlawfully entering the United States
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and obstructing ones removal.  Those who enter unlawfully take affirmative action and are willing

to incur  significant risks, often at considerable cost, and are willing  to travel long distances. In

coming to the United States they present some risk to the security of the nation and present the nation

with the immigration difficulties that are the subject of much debate. Those who commit the crime

of obstructing their removal can commit the crime by failing  to complete paperwork and lying to the

immigration authorities. While their presence does  present some difficulty, they are not at the heart

of the nation’s immigration debate. 

In Kimbrough, at 570, the court recognized the “over arching provision” contained in 18

U.S.C. § 3553(a) that requires courts to “‘impose a sentence sufficient, but not greater than

necessary’ to accomplish the goals of sentencing” and listed those goals:

The statute, as modified by Booker, contains an overarching provision instructing
district courts to "impose a sentence sufficient, but not greater than necessary" to
accomplish the goals of sentencing, including "to reflect the seriousness of the
offense," "to promote respect for the law," "to provide just punishment for the
offense," "to afford adequate deterrence to criminal conduct," and "to protect the
public from further crimes of the defendant." 18 U.S.C. § 3553(a) (2000 ed. and
Supp. V). The statute further provides that, in determining the appropriate sentence,
the court should consider a number of factors, including "the nature and
circumstances of the offense," "the history and characteristics of the defendant," "the
sentencing range established" by the Guidelines, "any pertinent policy statement"
issued by the Sentencing Commission pursuant to its statutory authority, and "the
need to avoid unwarranted sentence disparities among defendants with similar records
who have been found guilty of similar conduct." Ibid. In sum, while the statute still
requires a court to give respectful consideration to the Guidelines, see Gall v. United
States, ante, at ____, ____, 128 S. Ct. 586, 169 L. Ed. 2d, at 455, 460, Booker
"permits the court to tailor the sentence in light of other statutory concerns as well,"
543 U.S., at 245-246, 125 S. Ct. 738, 160 L. Ed. 2d 621. 

Given the circumstances of Mr. Hernandez’s case, a sentence of 7 ½ to 9 ½ years would far

exceed what is necessary “to reflect the seriousness of the offense,” “ to promote respect for the law,”

“to provide just punishment for the offense,” or “to afford adequate deterrence to criminal conduct.”
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Mr. Hernandez has already been detained for over 18 months because of his perceived lack of

cooperation.  Surely, that in itself, provides significant deterrence.  Mr. Hernandez’s incarceration

has been a difficult one for him.  His incarceration has effectively ended his relationship with his

children. He was recently assaulted at the detention center. He has, on occasion, refused to eat

because of his view that the methods of food preparation are inconsistent with his faith.  Regardless,

though, of the particular difficulties suffered by Mr. Hernandez, years more of incarceration will result

in a penalty that is far greater than necessary to reflect the seriousness of the offense, promote respect

for the law, provide just punishment, or deterrence. Indeed, excessively long sentences can just as

surely violate these goals as sentences that are too short.  See Gall v. United States, 128 S. Ct. 586

(2007) (the opinion quotes from the order of the district court: “‘a sentence of imprisonment may

work to promote not respect, but derision, of the law if the law is viewed as merely a means to

dispense harsh punishment without taking into account the real conduct and circumstances involved

in sentencing.”)

It seems likely, too, that a sentence as long as 7 ½ to 9 ½ years would only result in an

unwarranted sentence disparity.  While Mr. Hernandez does not have any statistics at hand, it

seems reasonable to assume that there are few if any cases that involve the conduct here that

resulted in such long periods of incarceration.

Thus, even before considering the particulars of Mr. Hernandez’s case, it is important to

consider that the harsh penalties recommended by § 2L1.2 have been ameliorated in many parts of

the country through the use of the fast-track programs. The penalties are, as well,  the result of a

process that does not exemplify the Sentencing Commission’s exercise of its characteristic

institutional role.  Most significantly, though, Mr. Hernandez’s offense differs considerably from
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the reentry offenses that are the usual subject of the guideline and it is, for that reason alone, that

the advisory range far exceeds what is necessary to promote the goals of sentencing. He,

therefore, respectfully requests this Court to impose a sentence equal to the time he has already

served. 
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