
There was a short period of time where, after receiving a Workers Compensation settlement1

that he took, in his words, “a vacation.” 
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Defendant, John David Miller, is forty-three years of age.  Over the years he has shown an

uncommon persistence, overcoming the criminal history of his late teens and early twenties to

become a responsible citizen in nearly all respects and, today, overcoming depression and chronic

pain to work steadily to support his family.  He is remorseful about the offense.  He has, as well, the

good fortune of having a family that continues to support him. He appears to pose little risk to

anyone and seems likely to have a reduced risk of recidivism.  Given these circumstances, a sentence

less than the 6 ½ to more than 8 years (78 to 97 months) recommended by the United States

Sentencing Guidelines would be “sufficient, but not greater than necessary,” to comply with the

goals of sentencing set forth in 18 U.S.C. § 3553(a)(2).

As can be seen from the Presentence Report, Mr. Miller has worked steadily since 1992.1

(PSR ¶ 51)  He currently works with Oil Drilling Supplies, Inc.  (PSR ¶ 49) For the last several years

he has done one kind of physical factory work or another despite a back injury that has resulted in

three spinal fusion surgeries. (PSR ¶ 41) He suffers significant pain and regularly takes two



Loritab contains the narcotic, hydrocodone. See  2 www.drugs.com/loritab.html .

 With the agreement of the Government, defense counsel has today mailed a copy of Dr.3

Merwin’s Report on Evaluation, as well as his Curriculum Vitae, to the Court so as to make the
documents available to the Court prior to the sentencing hearing. A copy of both documents has, this
day, also been emailed to Assistant United States Attorney David Goldberg. Defense counsel will
introduce the documents into evidence at the sentencing hearing.  

prescription medications: Loritab and Soma.  (PSR ¶ 43)  He has not let either the occasional chest2

pain he suffers from a partially blocked artery, nor his depression interfere with his work schedule.

In working regularly and supporting his immediate family, which consists of his long time

girlfriend, Michelle Ruiz, and Ms. Ruiz’s nineteen year old daughter who Mr. Miller has helped raise

since she was an infant, Mr. Miller overcame what was a notably bad start.  At age seventeen he

committed two burglary offenses and, eventually, at age nineteen was sentenced to a two year prison

sentence.  Four years later he was convicted of exposing himself. There was a time that he regularly

used cocaine.  He was, as well, a long time marijuana user.

Mr. Miller, however, comes before the Court as an individual with a long and dependable

work history who no longer uses illegal controlled substances.  Despite the instant offense, there is

reason to be optimistic about Mr. Miller’s future.  The psychological testing conducted by Dr.

Merwin shows Mr. Miller to be suffering from depression and seems to confirm the “chronic pain”

that faces Mr. Miller each day.   Report on Evaluation, p. 3. Nonetheless, the results of that testing3

also show results consistent with those that are “seen as clear-thinking, rational and hard working.”

Id. Dr. Merwin’s testing shows, too, that Mr. Miller is in “the Low Risk Group of men who have

been arrested for sexual offenses.”  Id. at 4. He notes, that Mr. Miller’s age, his participation in a

stable relationship for almost twenty years, the absence of a diagnosable paraphilia, Mr. Miller’s

gainful employment for many years, and the success of probation supervision and sex offender

treatment all bode well for Mr. Miller’s future. Id. at 4-6.  The support from his larger family as

http://www.drugs.com/loritab.html)


documented by the letters submitted to the court and the  continued support of Ms. Ruiz certainly

contribute, as well, to a reduced risk of recidivism.

18 U.S.C. 3553(a)

The mandate of 18 U.S.C. § 3553(a) is, of course, for the court to “impose a sentence

sufficient, but not greater than necessary, to comply” with the purposes of sentencing set forth in

paragraph 2 of that same statute.  In United States v. Hunt, 459 F.3d 1180, 1182 (11  Cir. 2006), theth

court summarized the now often-quoted factors that a sentencing court must  consider:

(1) the nature and circumstances of the offense and the history and characteristics of
the defendant;
(2) the need for the sentence imposed--
(A) to reflect the seriousness of the offense, to promote respect for the law, and to
provide just punishment for the offense;
(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner;
(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established [ . . .by the Sentencing
Commission];
(5) any pertinent [Sentencing Commission] policy statement . . .;
(6) the need to avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct; and
(7) the need to provide restitution to any victims of the offense.

The United States Sentencing Guidelines

 As recognized by Judge Tjoflat in United States v. Glover, 431 F.3d 744, 752-753 (11  Cir.th

2005), in some cases the Guidelines may have little persuasive force in light of some of the other §

3553(a) factors:

Although "judges must still consider the sentencing range contained in the
Guidelines, . . . that range is now nothing more than a suggestion that may or may not
be persuasive . . . when weighed against the numerous other considerations listed in
[§ 3553(a) ]." Id. at 787 (Stevens, J., dissenting). Indeed, as one district judge has
already observed,

the remedial majority in Booker [] direct[s] courts to consider all of



the § 3553(a) factors, many of which the guidelines either reject or
ignore. For example, under § 3553(a)(1) a sentencing court must
consider the "history and characteristics of the defendant." But under
the guidelines, courts are generally forbidden to consider the
defendant's age, his education and vocational skills, his mental and
emotional condition, his physical condition including drug or alcohol
dependence, his employment record, his family ties and
responsibilities, his socio-economic status, his civic and military
contributions, and his lack of guidance as a youth. The guidelines'
prohibition of considering these factors cannot be squared with the §
3553(a)(1) requirement that the court evaluate the "history and
characteristics" of the defendant. 

In Hunt, the court rejected “any across-the-board prescription regarding the appropriate

deference to give the guidelines.”  459 F.3d at 1184.  Instead, a “district court may determine, on a

case-by-case basis, the weight to give the Guidelines, so long as that determination is made with

reference to the remaining section 3553(a) factors that the court must also consider in calculating the

defendant’s sentence.”  459 F.3d at 1185.  The reasoning in Hunt is consistent with the United States

Supreme Court’s decision this summer in Rita v. United States, 127 S.Ct. 2456, 2465 (2007), where

the court recognized that “the sentencing court does not enjoy the benefit of a legal presumption that

the Guidelines sentence should apply.” Thus, in Mr. Miller’s case, as in any other, this “[C]ourt’s

Booker sentencing discretion presupposes no thumb on the scale in favor of a Guidelines sentence.”

United States v. Wachowiak, No. 06-1643, 2007 WL 2189561*13 (7  Cir. August 1, 2007).th

While it seems clear that the Guidelines do not enjoy any sort of presumption of correctness

at the trial level, there seems to remain the question of whether the propriety of any given sentence

is still measured by the Guidelines. Some courts have continued to hold that a sentence other than

a Guidelines sentence is warranted only if there are unusual or extraordinary circumstances present.

 Mr. Miller contends, however, that there is no need for the Court to find an unusual factor or a

circumstance that is unique to the defendant.  Indeed, to require  an unusual factor or something



This term, in Gall v. United States, 127 S.Ct. 2933 (2007), the Supreme Court will decide4

whether reasonableness review includes some kind of proportionality review based upon the
Guidelines, i.e. whether, in the words of the Eighth Circuit Court of Appeals, “[a]n extraordinary
reduction must be supported by extraordinary circumstances.” United States v. Dalton, 404 F.3d
1029, 1033 (8  Cir. 2005). See also United States v. Crisp, 454 F.3d 1285, 1291 (11  Cir. 2006).th th

In Gall, the Government has made that argument, but has also recognized that there need not be
unusual or exceptional circumstances to justify a sentence outside the Guidelines range. See Gall v.
United States, 2007 WL 2406805, *8 (Appellate Brief)(U.S. August 22, 2007) Brief for the United
States (No. 06-7949) (“But proportionality review does not inherently require a judge to find that a
case is ‘different from the run of the mine’ in order to vary. An extraordinary justification is required
only for a sentence that varies dramatically from the Guidelines range . . .”). 

Of course, the question of what amounts to a dramatic variance is an open one. Regardless
of the answer, though, it is  Mr. Miller’s view that his circumstances justify a sentence in his case
of  4 or 5 years. It is his argument, too,  that such a sentence  would not vary “dramatically” from the
Guidelines. To the extent this Court might disagree, Mr. Miller contends that, contrary to the
Government’s claim in Gall and the holding in decisions such as Dalton and Crisp, reasonableness
review does not include a proportionality review based upon the Guidelines. Rather, it is Mr.
Miller’s view that sentencing Courts are guided only by the requirement of 18 U.S.C. § 3553(a) that
sentences be “sufficient”and “not greater than necessary” to achieve the goals of sentencing. It is his
position that to evaluate the reasonableness of a sentence on the degree of variance between it and
the Guidelines range would violate the Sixth Amendment in a way prohibited by Booker.  

unique to the defendant, is to give priority to the Guidelines and to ignore the holdings in Hunt and

Rita: 

There have been suggestions in some recent appellate decisions that a district court
may not vary from the guidelines unless it finds some factor unusual or unique to the
defendant warranting the variance. It is difficult to see the basis for such a rule --
which sounds very much like the old departure standard -- in Booker or § 3553(a).
Moreover, such a rule improperly elevates the guidelines above the other factors set
forth in § 3553(a). In essence, it makes the guidelines the objective measure of the
sentence, and disallows any other sentence unless the court is able to explain why the
guideline sentence is wrong. The district courts' limited departure authority did not
save the guidelines in Booker, see 543 U.S. at 234-35, and if appellate restriction of
sentencing discretion continues such that the new system begins to resemble the old,
another disruption may be in the offing.

United States v. Cull, 446 F. Supp. 2d 961, 966 (E.D. Wis. 2006).  See also United States v. Wallace,

458 F. 3d 606, 613 (7  Cir. 2006) (“ if Booker means anything at all, it must mean that the court wasth

permitted to give further weight to a factor covered by a specific Guidelines adjustment . . .”).4

Child Pornography



See, however, United States v. Grinbergs, 470 F. 3d 758, 762 (8  Cir. 2006), where the court5 th

apparently rejected a below-Guideline sentence largely because there was “nothing in the record that
significantly differentiates this case from other cases of child pornography possession.”

Mr. Miller’s crime of child pornography is the kind of offense that most find especially

disturbing.  The same is true of his conduct twenty years ago when he exposed himself.  Courts have

recognized that such offenses are sometimes so repugnant that there is a risk that sentencing courts

will disregard the requirements of sentencing.  See United States v. Goff, No. 05-5524, 2007 WL

2445637, *8 (3  Cir. August 20, 2007) (“child pornography is so odious, so obviously at odds withrd

common decency, that there is a real risk that offenders will be subjected to indiscriminate

punishment based solely on the repugnance of the crime and in disregard of other Congressionally

mandated sentencing considerations.”).   Nonetheless, it is clear that the sort of considerations that

apply to any case also apply to child pornography cases:

[A] District judges’ duty in sentencing child sex offenders is no different than it is
in any other case.  Child sex cases are not immune from the dictates of Booker.

United States v. Schmitt, No. 06-2207, 2007 WL 2241652, *5 (7  Cir. August 7, 2007).th

Accordingly,  courts, relying on the new found discretion granted them by United States v. Booker,

543 U.S. 220, 125 S.Ct. 738 (2005), have been willing to  impose below-Guideline sentences in child

pornography cases.  See, e.g.: United States v. Gray, 453 F. 3d 1323 (11  Cir. 2003); United Statesth

v. Halsema, 180 Fed. Appx. 103 (11  Cir. May 9, 2006); United States v. Cherry, 487 F. 3d at 372;th

United States v. Wachowiak, at *11; United States v. Baker, 445 F.3d 987 (7  Cir. 2006).  Even inth

those cases in which a below-Guidelines sentence  has been vacated the argument typically has been,

not that a below-Guidelines sentence was somehow inappropriate, but that the extent of the variance

was too great.  See, e.g. United States v. Fink, No. 06-3436, 2007 WL 2530312 (6  Cir. Sept. 7,th

2007); United States v. Goff, at *34; United States v. Borho, 485 F. 3d 904 (6  Cir. 2007).  th 5



Application of § 3553(a) to Mr. Miller’s Case

In Mr. Miller’s case, it is “the history and characteristics of the defendant” that justify a lesser

sentence: his personal growth that has led him to overcome a poor start;  his desire to work and

support his family despite both physical and emotional difficulties; and his low risk of recidivism.

His traits show he has the character and the will to lead a productive life and to reject whatever

attraction he has had to child pornography.   

Of the goals set out in 18 U.S.C. § 3553(a)(2), the Government and surely the Court consider

carefully the need for the sentence to “reflect the seriousness of the offense, to promote respect for

the law, and to provide just punishment for the offense;” “to afford adequate deterrents to criminal

conduct;” “to protect the public from further crimes of the defendant;” and “the need to avoid

unwarranted sentence disparities among defendants with similar records who have been found guilty

of similar conduct.”  Mr. Miller recognizes “the intrinsic harm done to children” in the production

of child pornography in that the subsequent circulation of the images perpetrates the injury to the

depicted child.”  United States v. Williams, 444 F. 3d 1286, 1291 (11  Cir. 2006).  Accordingly, heth

recognizes that a significant sentence is in order.  Nonetheless, especially with the command that the

sentence “be sufficient, but not greater than necessary,” a sentence of 60 months or even 48 months

would still meet the goal that the sentence reflect the seriousness of the offense. 

What one judge has referred to as the “coincidence of technology and latent desire” has

allowed for the easy access to child pornography and has allowed many such as Mr. Miller to commit

a crime that, in all likelihood, would never have been committed absent such easy access.  United

States v. Cherry, 487 F.3d at 369. For Mr. Miller, it was a matter of sitting before his computer at

home and paying a small fee to those that provided the images. Thus, Mr. Miller is not one who has

displayed a willingness to go to great lengths to commit the offense. Surely sentences of four or five



The report is available at 6 www.ussc.gov/publiccat/recividism_general.pdf. 

The Center for Sex Offender Management is an organization created by the Office of Justice7

Programs of the Department of Justice, the National Institute of Corrections, and the State Justice
Institute.  Information about the organization, as well as the report, Myths and Facts about Sex
Offenders, is available at www.csom.org/pubs/pubs.html.

years are sufficient to discourage those who commit the crime with so little effort. 

Of the constellation of these concerns that are presumably most important to the Government,

it is the consideration of the need to protect the public from further crimes of the defendant that most

resonates in favor of Mr. Miller.  In the United States Sentencing Commission’s report,  Measuring

Recidivism: The Criminal History Computation of the Federal Sentencing Guidelines,  Exhibit 9 at

p. 28 (2004), the Commission reports that for those defendants in criminal history category I, the

recidivism rate begins at 29.5% for those under twenty-one, decreases for each five year age category

thereafter, and is at 6.9% for those defendants, like Mr. Miller, who are in the forty-one to fifty age

bracket.   Furthermore, while it varies depending on the nature of the sex offense and while there6

seems to be little research regarding child pornography offenses, as a general rule “recidivism rates

for sex offenders are lower than for the general criminal population.” Center for Sex Offender

Management, Myths and Facts about Sex Offenders, p. 3.   Dr. Merwin cites, as well, the success7

of supervision for those charged with sex offenses. Report on Evaluation, p. 5. (“A recent national

study of men on probation for sex charges had a 95+% success rate, demonstrating the low base line

of recidivism among all types of offenders, most of whom were convicted of much more serious

crimes than that of Mr. Miller.”) Significantly, Dr. Merwin found Mr. Miller to be in the lowest risk

category of those convicted of sex offenses. Id. at 4. (“Assessment of Mr. Miller’s overall risk of re-

offense as a sex offender reveals that he is in the Low Risk Group of men who have been arrested

for a sexual offense.”). 

http://www.ussc.gov/publiccat/recividism_general.pdf.


Here, in the Northern District of Florida, the need for less disparity in sentencing would8

generally support a lesser sentence. The United States Sentencing Commission does not publish a
district-by-district breakdown of sentences in child pornography cases. Nonetheless, the average
sentence in the Northern District of Florida in fiscal year 2006 was longer than that of any of the
other 93 federal districts. For the year, the District’s average sentence was114.4 months. With the
national average at 59.1 months, North Florida’s average sentence is 94 percent higher than the
national average. 

Finally, while the need to avoid sentencing disparities is due careful consideration, the statute

addresses only those disparities that are   unwarranted. United States v. Owens, 464 F.3d 1252, 1256

(11  Cir. 2006); 18 U.S.C. § 3553(a)(6)(“. . . the need to avoid unwarranted sentence disparities .th

. .”); United States v Duncan, 479 F.3d 924, 929 (7  Cir. 2007)(“18 U.S.C. § 3553(a)(6) does notth

instruct district courts to avoid all differences in sentencing, only unwarranted disparities.”).  Many

of those sentenced for possession of child pornography lack the sturdy persistence of Mr. Miller that

suggests an ability to overcome his attraction to such images. Many also lack  the circumstances of

a solid employment history, the low risk of harm to others,  the maturity that comes with middle age,

and a stable relationship and supportive family, all of which point to a greatly reduced risk of

recidivism. To sentence Mr. Miller in the name of uniformity as if these traits and circumstances did

not exist, creates a false sort of equality in sentencing and ignores the statutory command to avoid

only unwarranted disparity.   8

Conclusion

Even when the Sentencing Guidelines were mandatory, sentencing courts were to treat those

before them as individuals.  See Koon v. United States, 518 U.S. 81, 113 (1996) (“It has been

uniform and constant in the federal judicial tradition for the sentencing judge to consider every

convicted person as an individual and every case as a unique study in the human failings that

sometimes mitigate, sometimes magnify, the crime and the punishment to ensue.”).  The decision

in Booker and the command of the statute to impose a sentence that is “sufficient, but not greater



than necessary,” has given sentencing courts  greater latitude to impose a sentence that fits not only

the crime, but the person before the court. Mr. Miller respectfully submits that a sentence less than

6 ½ years would do just that consistent with this Court’s statutory obligation.  



CERTIFICATE OF SERVICE

I hereby certify that a copy has been furnished to the office of Assistant United States

Attorney, David Goldberg, by electronic transmission and by U. S. Mail to John Miller, Defendant,

on this September 13, 2007.

Respectfully submitted,

  s/Randolph P. Murrell                         
RANDOLPH P. MURRELL
Federal Public Defender
Fla. Bar No. 220256
227 N. Bronough Street, Suite 4200
Tallahassee, FL 32301
(850) 942-8818
Attorney for Defendant

The name of the defendant and his girlfriend have been changed for reasons of privacy. 
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