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UNITED STATES DISTRICT COURT


NORTHERN DISTRICT OF FLORIDA


TALLAHASSEE FLORIDA

UNITED STATES OF AMERICA

v.





  

       CASE NO. *****

XXXXXX XXXX,



Defendant.

________________________________________/


SENTENCING MEMORANDUM

Defendant, XXXXXX XXXX, in accord with the decision in United States v. Booker, 543 U.S. 220 (2005) and 18 U.S.C. § 3553(a), requests this Court to impose a sentence that is “sufficient but not greater than necessary to comply with” the goals of sentencing set forth in 18 U.S.C. § 3553(a)(2). 18 U.S.C. § 3553(a).
  Those goals, the consideration of the “nature and circumstances of [Mr. XXXX’s] offense, ” Mr. XXXX’s “history and characteristics,” and the other factors set forth in §3553(a) support a sentence of less than the eighteen to twenty-four months called for by the Probation’s Office’s Sentencing Guidelines calculations. § 3553(a).


Mr. XXXX’s “history and characteristics” include the fact that at the age of twenty-nine he has no prior criminal history; that he served honorably in the United States Marines; that he is halfway through completion of a two-year degree program in Computer Programming; that his crime was precipitated by difficult financial circumstances; and that it came on the heels of the trying ordeal of his father’s death.  The “nature and circumstances” of the offense include the fact that Mr. XXXX played a minor role in the offense.  


Mr. XXXX’s history shows this crime to be an isolated incident that is out-of-character for him. Those that have written this Court on Mr. XXXX’s behalf are confident that he can be expected to lead a law-abiding and productive life.


It may be that Mr. XXXX’s devotion to his father shows the most about his character and what can be expected from him in the future. Letters from AAA AAAA, BBB BBBB, and from Mr. XXXX’s mother, CCC CCCCC, all show the strength of Mr. XXXX’s character in the most difficult of circumstances. In her letter, CCC CCCCC discusses the ordeal that began in late 1997 when her husband learned he needed a heart transplant and that ended with his death in August of 2003. 


Ms. BBBB writes about XXXXXX sharing “in the care of his ailing father and [offering] emotional and financial support to his mother, often aiding in their physical care and in providing transportation from Orlando to Tampa for his father’s frequent treatments.”  She talks, too, about XXXXXX postponing his education “because he needed and wanted to be near his mother and father to care and support them to the best of his ability.”  She mentions his “gift . . . of fidelity” to his family, as well as to friends.  


In her letter, CCC CCCC writes about “the protracted, horrible illnesses of [XXXXXX’s] father.”  She explains, too, that when XXXXXX returned home, he “took over as much of the family duties as he could: transporting his father to various hospitals and doctor’s appointments, taking his mother, when health permitted, to her job or doctor’s offices or the emergency room, doing grocery and pharmacy errands and working nights as a server in a local restaurant to earn household money. . .”  She says XXXXXX “was a dependable son during all of it: near-death skirmishes while waiting for a donor heart, countless complications from the heart transplant, subsequent cancers, failed chemotherapy, on and on and on.”  She explains, too, that XXXXXX’s mother’s health was also failing:  “CCC’s health was plummeting, her seizures much more frequent, sometimes daily – which remains the case today.”


That difficult time in Mr. XXXX’s life did not leave him untouched. Ms. BBBB writes about his father’s death having “a profound and devastating impact.”  DDD DDDD advises  “I know that the death of XXXXXX’s father impacted him greatly, and I cannot help but believe that the trouble in which XXXXXX now finds himself was at least partially caused by the inner turmoil wrought as a result thereof.”  Ms. YYYY writes “that XXXXXX was caught in a rough current at a time of least resistance, due to the relentless tragic traumas his family has been undergoing and his youthful, emotional unpreparedness for them.”  James Meyer, a clinical psychologist and Florida State University professor, concludes that Mr. XXXX suffered a “reactive depression” at his father’s death, and believes it likely that Mr. XXXX was “experiencing untreated clinical depression” when he committed the offense.(Dr. Meyers’ “Confidential Report of Forensic Evaluation,” p. 6)


Mr. XXXX’s involvement in this offense had much to do with a difficult financial situation. He came to Tallahassee in August of 2004, stayed with a friend, and took a sales job in the carpet and flooring business, Brian Bernard’s.  While Mr. XXXX was there, he brought home roughly $600 every two weeks. In October, Mr. XXXX found himself in the position where he could move into an apartment with three others.  His share of the rent was $480 a month with his share of the utilities being roughly another $20 a month.  Two weeks after moving in, though, he lost his job with Brian Bernard’s.  It took him a month to find another one.  During that time he lived on what he had managed to save during his work at Brian Bernard’s.  His new job at Tia’s Restaurant, however, paid poorly, and he took home only $100 to $150 a week.  He soon fell behind in his rent as his income was inadequate to cover his expenses. It was during that time that Mr. ZZZZ approached him about copying the credit cards. It was not until the end of January or the beginning of February, after the crime had been committed, that Mr. XXXX found another job at another restaurant where his financial situation greatly improved, as he would take home anywhere between $250 to $300 a week.


As for the nature of the offense, the undersigned has already written much about it in the January 10, 2006, letter to United States Probation Officer Cindy Wilson. The essence of it is that Mr. XXXX played a minor role in the offense, especially when measured against the methods used to calculate the sentencing guidelines range.  His gain represents less than one percent of the loss amount being used to calculate the offense level.  It is less than one-tenth of the actual loss.  As mentioned in the letter to Ms. Wilson, the contrast of Mr. XXXX’s role and the conduct of Mr. ZZZZ is especially revealing:

Mr. ZZZZ, who has apparently been involved in these sort of schemes for some time, recruited Mr. XXXX, provided Mr. XXXX with the hardware necessary to copy the information from the credit cards, downloaded that information and encoded gift cards with it, made the purchases, and profited from the purchases.  Mr. XXXX, by way of contrast, did not have a stake in the endeavor.  He lacked the expertise to commit the crime and was, essentially, hired to copy the credit card information.

Furthermore, it was Mr. ZZZZ who used and directly benefitted from the credit card information. Nonetheless, the Sentencing Guidelines, as calculated by the probation office, provide a sentencing range equal to what Mr. XXXX  would have received had he done everything that Mr. ZZZZ did.  
This Court, in arriving at the sentencing decision in this case, must, of course, consult the United States Sentencing Guidelines. See United States v. Munoz, 430 F.3d 1357, 1369 (11th Cir. 2005).  Nonetheless, courts must also consider the other factors set out in § 3553(a).  Indeed, in some instances, the guidelines may have little persuasive force in light of some of the other § 3553(a)  factors:

Although "judges must still consider the sentencing range contained in the Guidelines, . . . that range is now nothing more than a suggestion that may or may not be persuasive . . . when weighed against the numerous other considerations listed in [§ 3553(a) ]." Id. at 787 (Stevens, J., dissenting). Indeed, as one district judge has already observed,

the remedial majority in Booker [] direct[s] courts to consider all of the § 3553(a) factors, many of which the guidelines either reject or ignore. For example, under § 3553(a)(1) a sentencing court must consider the "history and characteristics of the defendant." But under the guidelines, courts are generally forbidden to consider the defendant's age, his education and vocational skills, his mental and emotional condition, his physical condition including drug or alcohol dependence, his employment record, his family ties and responsibilities, his socio-economic status, his civic and military contributions, and his lack of guidance as a youth. The guidelines' prohibition of considering these factors cannot be squared with the § 3553(a)(1) requirement that the court evaluate the "history and characteristics" of the defendant.

United States v. Ranum, 353 F. Supp. 2d 984, 986 (E.D.Wis.2005) (citations omitted). Thus, mitigating circumstances and substantive policy arguments that were formerly irrelevant in all but the most unusual cases are now potentially relevant in every case.

United States v. Glover, 431 F.3d 744, 752-753 (11th Cir. 2005) (Tjoflat, J. specially concurring).
  That was clearly the case in the recent decision in United States v. Williams, __F.3d __, 2006 WL 68559 
(11th Cir. Jan. 13, 2006), where the Court of Appeals upheld a 90 month sentence although the Guidelines had called for a sentence of 188 to 235 months. 


To the extent that Mr. XXXX’s Guidelines range is determined largely on the amount of the loss, there is reason to discount the value of the Guidelines. The fact is that the Guidelines, while proclaiming  the goal of uniformity, sometimes fail to accomplish that goal when the sentence is based primarily on the amount of the loss. The Constitution Project recognized as much.
  The Project’s  Sentencing Initiative report concludes that the Sentencing Guidelines “place excessive emphasis on quantifiable factors such as monetary loss and drug quantity, and not enough emphasis on other considerations such as the defendant’s role in the criminal conduct.”
 The end result is that the Guidelines produce sentences that, while uniform by the standards of the Guidelines, sometimes sentence those minimally involved much like those who are central figures in the crime. Given Mr. XXXX’s role in is offense, that is exactly the circumstance here.


Even more than the statutory factor of  the “nature and circumstances of the offense,” the statutory factor of, in this case, Mr. XXXX’s  “history and characteristics,”is deserving of a  primary role in determining his sentence.  His history includes the circumstance that he chose to commit the crime when he was at a vulnerable point in his life. In his interview with Dr. Meyers, Mr. XXXX described that point:

He said that he couldn’t understand it, but he had lost his “ambition” to succeed in life. He reported that he often stayed in his apartment all day, drinking and laying in bed. He only left home to go to work to make money for his rent payment, or to do necessary errands. His social and academic interests were what he described as “at an all-time low - - I didn’t want to date anybody or do anything. I think I was beginning to give up on life.”

(Dr. Meyers’ “Confidential Report of Forensic Evaluation,” p. 3). In conversation with the undersigned, Mr. XXXX has said that he just didn’t have the ambition or motivation to find a solution to his financial difficulties. Surely, the intersection of Mr. XXXX’s depression and his inability to meet his financial obligations played a central role in the offense. It shows, too, that, for Mr. XXXX, the offense was truly an aberration, a sort of a “perfect storm” of adversity. Most importantly, Mr. XXXX’s “history and characteristics” show that he has the character to succeed with a useful and worthwhile life.
  He passed that test between late 1997 and August of 2003 in the trial posed by his father’s illness. As explained by Ms. BBBB:

I have seen XXXX faced with decisions and situations that would make most grown people lose control and surrender to what life has dealt. XXXX, on the other hand, has risen to the occasion in a way that bodes well of a young man who has proven his honor to his family and friends myriad of times in that past, and will continue to do so if given the chance.


The goals set forth in §3553(a)(2) consist of the “need for the sentence imposed:

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;

(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational, training, medical care, or other correctional treatment in the most effective manner

Mr. XXXX readily recognizes the seriousness of his offense and the hardship his actions have caused the victims. Nonetheless, given his history of service in the Marine Corps, his absence of any criminal record at age 29, his efforts at obtaining further education, the circumstances that led to the offense, his limited role in the offense, and his proven character that shows the offense was an aberration for him, it is his hope that the Court will find that the goals of §3553(a)(2) are met with a sentence that omits any incarceration. Surely such a sentence is “sufficient but not greater than necessary to comply with” those goals. 
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	�See United States v. Cawthorn, 429 F.3d 793, 802 (8th Cir. 2005) (“Under § 3553(a), the court shall impose a sentence sufficient, but not greater than necessary, to, for example, account for the nature and seriousness of the offense, provide just punishment, deter criminal conduct, protect the public, and avoid sentencing disparities”); United States v. Angelos, 345 F.Supp.2d 1227, 1240 (D. Utah 2004) (“In imposing sentences in criminal cases, the court is required by the governing statute - the Sentencing Reform Act - to ‘impose a sentence sufficient, but not greater than necessary, to comply with the purposes set forth in [the Act]’”); and  United States v. Neufeld, No. 04-10386, 2005 U.S. App. LEXIS 24790, *27 (11th Cir. Nov. 16, 2005) (unpublished):


The first sentence of the federal sentencing statute commands the district judge to "impose a sentence sufficient, but not greater than necessary, to comply with the purposes" of the statute, such as "to provide just punishment for the offense" and "to afford adequate deterrents to criminal conduct." 18 U.S.C. § 3553(a).�              Under the new advisory-guidelines system, a more-than-adequate sentence would conflict with § 3553(a)'s injunction against greater-than-necessary sentences.


	�DDDDD DDDD observed: “Notwithstanding the legal problem which XXXXXX is now facing, I know that deep within this young man is someone that can be of real benefit to society if given the opportunity and appropriate motivation.” BBB BBBB wrote: “I truly believe that he can be a great contribution to society given the chance. . .” In her letter, CCC CCCC stated: “I do not believe he will ever again venture outside the parameters of the law and that girded with the lessons and skills that such intervention could bring, would become a happy and productive member of society.”


	�See also United States v. Huerta-Rodriguez, 355 F. Supp.2d 1019, 1023 (D. Neb. 2005) (“post-Booker, the Sentencing Reform Act (SRA) requires the sentencing court to regard the guidelines’ ranges as one of the many factors to consider in determining the sentence”).


	� It is a group which describes itself as “a bipartisan nonprofit organization that seeks consensus on controversial legal and constitutional issues thorough a unique combination of scholarship and activism,” � HYPERLINK http://www.constitutionproject.org��www.constitutionproject.org/index.cfm, � Its Sentencing Initiative Project included such preeminent jurists as United States Supreme Court Justice Samuel Alito and United States District Court Judge Paul Cassel, author of the decision in United States v. Wilson, 350 F.Supp.2d 910 (D. Utah 2005).


	� � HYPERLINK http://www.constitutionproject.org/article.cfm?messageID=101��http://www.constitutionproject.org/article.cfm?messageID=101.�


	�“ . . . she had been true to her duties. She was truest to them in the season of trial, as all the quietly loyal and good will always be.” Charles Dickens, A Tale of Two Cities


“Affliction is a good man's shining time.” (English poet Edward Young, as quoted in a letter by Abigail Adams to her husband, John Adams) David McCullough, John Adams





